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Aving read and conſidered a ſheet of Paper Entitled, 
TheMagiſtracy and Government Vindicated, or 4 Fu- 
ſtification of the Engliſh Merhod f Proceeding againſt 
Criminals, by way of Anſwer to the Defence of the late 
Lord Ruffel's Tonocence, &c. TI could not but wonder at the 
Imprudence of the Publiſher, and of thoſe who applauded 
It, it being far from.a ſatisfaQory. Anſwer z and in- truth it 
ſerves only ro refreſh the Memory of things which the cri- 
minally concerned in have reaſon to wiſh forgotten. It muſt 
likewiſe be remembred, that whoever juſtifies what is: ge- 
nerally taken to have been, ill done in the former Reigns, in 
conſequence accuſes the preſent Government . of Injuftice, 
the ſetting things right, which ſuppoſes them to have. been 
out.of Order, berg the true reaſon and ſupport of the preſent 
Government. I do' not fay that any thing heretofore ſup- 
ofed to have bcen ill done, or that. any Perſon ſuppoſed ro 
ve had an hand in thoſe things, ſuppoſed to have been ill 
done, ought therefore to own himſelf, as he is reputed, to 
bean ill Man ; or that the matter-condemned as a wicked 
and illegal thing, ought therefore to be:ſo conceded by him, 
as that he ſhould not vindicate himſelf from the Aſperſiog 
of having an hand .in the Matter he is ſuppoſed to be guilty 
of; or if he had an hand in it, that he ſhould not defend 
himſelf, by ſhewing the Matter was no Crime. But.I am 
ſure the Perſon who vindicates himſelf ought to be very -cir- 
cumfſpeCt in ſo doing. There is a very great difference: b:- 
tween pardoning all Criminals, and declaring that no Man, 
ſuppoſed a Criminal hath done any thing amiſs; the firſt is 
an A& of grace, the laſt argues the Perſons puiley of In- 
juſtice, who ſuppoſe a Man to be a Criminal, which Opinion 
they afterwards retraQt, and _ themſelves in an. _ 
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'2 A Reply to the Magiftracy and 


ſonably. allow.; it may deſervedly be thought a nuſance tothe pub- 


IR; 


Iknow it is a very invidnous thing to look back and ſee all the 

things. which were ill done for about nine years paſt; all chat 

at preſent le ſay 4s, that of all the illegal Proſecurions, rhe 

Proſecutions in Capital matters guſtly gave maſt Offence ; and 

if my Lord R«ſſe! was not illegally proſecuted, rudely hang-' 
led, and without fuch Cauſe as the Law fays is good Cauſe; 
put to death, I will agree that there was no reaſon to find 
faulr with any thing done before the firft of December 
1688. 1 do not ſay but that the Injuftice to Stephen Colledge, 

Collonel Sydney, and Mr. Corniſh was more palpable, but I 
fay the uſage of my Lord Ruſſel appeared to be equally un- 
juſt : all which the Author of the above-mentioned Sheet 
thought to ſlyrx” over, by inſinuating it was the Ezz/;b 
Method of proceedings, which he calls a juſtification of the 
En ; Method of Proceedings in Criminal Matters, &c. 
And by thoſe words at firft fight one would think that the 
Author writ to ſome Foreigners, or if they were Exe limes, 
to Perſons who did not underſtand the Exg//bþ method of 
Proceedings ; and if fo, it would have been fit for him to ' 
have ſet down what the Exzli/h Method of procecdings 


was, which he does not : and if he intended the Paper ta 


be the Engliſh method of proceedings againſt the Lord 
Ruſſell vindicated, he ought to have expreſt what the 
method of proceedings againft him was, and - have thewed 
the Objeftions, and vindicated it, by ſhewing the Reafons 
of thoſe proceediags, which he hath not dane. The truth 
is, inſtead of treating of the matter according to the pur 

of the Title, he only falls on thoſe who find fault with 
thoſe proceedings, and ventures on a Point of Law, 
which he pretends is the refult of the Evideace given a- 
gainft the Lord Ruſſe, without ſhewing what Crime che 
Evidence againſt the Lord Ruff proved him Guilty of. 
E will not in this place ſhew the unfair Proceedings, nor 
how far the Evidence againſt him proved him guilty, nor 
what Crime the Evidence amounted unto ; it willcome more 
paperty in where it is faid his Relations were ſatisfied with 
the juſtneſs of his Tryat. In the intended Reply to this An- 
{wer, I thought it better to repeat the very words of the An- 
ſwer I intendedthe Reply to, that it might not be ſaid F 
wreſted the Sence of the words of it ; and if Fomit fome 
Clauſes of the Anfwer, it is becauſe they are only Refle&i- 
ons on the Perſons pretended to be anſwered, and do not go 
to the Matter or Repetitions of that ſaid before, and therefore 


" are not worth taking notice of; - 


In thepreſent Age, when. the variety and multiplicity off yew 
Prints is ſuch, that the Money and time requined for their pur- - 
chaſe and peruſual, is more than an ordinary Gentleman can-rea- 


Lick, 
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lick, ro have their numbers encreaſed, ejptcielly ſince the com 


vf rhe ipgeulous Author of the Trimmers Charafer, that for this 


very cauſe he could almnſt have wiſhed himſelf untble to read ; but 
nes the ſupport of Magiſtracy and Government is 4 noble Theme, 


fo uſeful ro the publick, and [o generally Rus to the humor of 


Maxykind, that the meer Subjet# will ( reſume) be an excuſe 
for this Publication if any thing tan be [o. 

F agree the Princs of chis preſenc Ape are very fumerous, 
ang I cangive my ſelf ng other reafon tor it but one of theſe 
four, The expoſing to view the lrreguliricies, not co give 
chem an harſher name, in the.rwo former Reigris, which na- 
curally provokes an Anſwer by way of- Juſtification, and vice 
verfa, which I reckon. for two of the Reaſons ; the Au- 
chors Profit, which I reckon for a-third ; or elſe a cer- 
tain Matter ſaid by a fuſpe&ed Mad-man of late years in the 
Court of Chancery, which I reckon for a fourth Reaſon. 


_ The Story was this, Acertain elder Brother , being reputed 


a Malignant in the late times, his Effate .was liable to Se- 
ueftration : His. younger Brother had: been of the other 
thriving fide; fo it was cgrecd between them two, that 
the Elder ſhould fain himſelf mad, andche Cuſtody of him 
ang his Eſtate ſhould be begged by the younger. It was done 
as agreed :, The King returning, the. elder would needs be 
compas mentis,, whict the. younger would by no-means ad- 
mit., but kepr him?'in private and.in the dark. By acci- 
dent the elder found a way to diſcover the Oppreſſion to a 
Friend, and defired him to conſider how to relieve him : 
Accordingly the Friend ſuggeſted this matter to the Chan- 
cery which Court made an: Order for the youngers bring- 
ing, the Elder Brother into Court, which was done : the poor 
man being relieved' from impriſonment and darkneſs, and 
having not convers'd\with any perſon but the above Friend 
for a- long'time, and'that bur once during lis Confinement, 
was overjoyed; when in Court, and conſequently very la- 
viſh of his Tongue ;. of. which the younger Brothers Coun- 
cit took notice, and faid, My Lord, you may eafily.ſee whac 
this Man is in his Underſtanding. by, his much talking. To 
which. the ſuſpe&ted Mad-man replyed, as to the: Council, 
Sir, if you had been reſtrained from ſpeaking ſo long as1 have 
been, you would be glad to make ule of- theliberty of your 
Tangue when allowd you: upon which the Cuſtody of 
him.and his Eftate was diſcharged: but Town it was the ſaying 
of aſiſpe&ted Mad-man, and therefore not worth regarding or 
applying. Iconfeſs I ſhould have gueſs'd that one of thoſe 
four Reaſons had been the: Motive of writing this Sheet 
of Paper (for I cannot call it a.Book,, and I will not be fo 
unmannerly as to. call it a Libel! or Pamphilet ;. becauſe if 
if it. was not written, yet it was peruſed and approved wat 
| | y 


Ho. 
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by all. the Criminals in my Lord Reſſel{s Suferings) but that 
the Author himſelf gives us. the reaſon of writing it, by 
way of excuſe, that it was for the ſupport of the Govern- 
ment he writ it. Itis true, he ſays, the ſupport of the 
Magiftracy and Government is a noble Thenie, . ſo that the - 
Words made one hope he intended his Diſcourſe of Magj- 
ſtracy and Government in general : But 1n that he as much 
deceives the Reader as in his Title Page ; for there is not one 
word in his Diſcourſe more of Magiſtracy or Government, 
than that Encomium. But I find he intended. nothing but 
the Juſtification of the Government in the particular AQ of 
putting the Lord Rsſſel! to death ; and therefore If I had 
been his Adviſer, he.ſhould never have made ſo large a 
Porch, but made it ſuitable to his Houſe, and entitled it 
The Magiſtracy and Government of England vindicated, in 
condemmng and executing the Lord Ruſſel : and if the Author 
hada mind to it (tho be needed not) I would be content 
he ſhould have added by way of Anſwer to the defence of 
- the late Lord Ryſſels Innocence, &c. the Paper. in no part 
of it pretending to more than what that Title ' fully com- 
prehends ; and being ſo, is one of the higheſt Atfronts 
rhat ever was put upon the Legiſlative Power ; which, out 
+ of a Senſe of that Lords Innocence, and of the Irregular 
Proceedings againſt him, ſo cunningly couch'd', that it 
was at leaſt doubtful, whether by any ordinary Courſe of 
Law right might have been done to his Memory and Chil- 
dren, have thought fit by an AQ: for that purpoſe, to re- 
verſe the Attainder, f 
At this time of day none would have thought that a neceſſity 
ſhould happen of writing upon ſuch a Topick, when every Engliſh 
Proteſtant was entertaining himſelf with the pleaſing proſpett of Im- 
partial, due, and indifferent Aaminiſtrations, when Authority was 
becoming amiable and eaſie to the People, when the People were in- 
 clining to 4 Zealand affettion for the Honour of Magiſtrates ; 
in (bort, "when the Law was recovering its clouded credit + in this 
Conjun@Fure none expeFed to ſee all the Pillars and Poſts in the 
Town dawbed with plentiful Title Pages (like ſo many Hiſtrio- 
maſtrix's of Will. Prynn's) direting their Spedtators to Books 
of Obloquy and, Reproach, not only on the Perſon and Opinions, 
but the &uthority of Judges, when neither of the three are corri- 
 gible, or ſo much as cenſurable, any otherwiſe than in ani by 
a Parliament ; much leſs was it expected, that Gentlemen of the 
Long Robe would appear in Print for to ridicule their own Pro- 
feſ/ion, and expoſe pur Law even to mn” of Foreigners. It would 
aot have been ſo very ſtrange to have ſeen a Dottor of the Commons 
exerciſing his Wit and Raillery on the Common Law Proceedings, 
when he ſaw his deareſt Diana, I mean, his Excommunication-Pro- 
ceſs in danger of becoming uſeleſs, and a fair occaſion given him fox 
aif MN fich 
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Government of: : 
fech a Eſſay fromthe Diſguſt of the People -againft Weſtminſter- 


'Hadany thing of this kind been done inthe time of the,.Govern- 
ment,;which this Paper pretends to vindicate, it was ten to one but 
thathe had taken a walk from Aldgate to Newgate tor it, and from 
thence ro Tybary, and it was well if he eſcaped a ſwing there: it 
might have been High Treaſon within the Stat. of Ea. the 34. for 
it ſcandalized the Government, conſequently alienated the Afe- 
Qions'of the Subjeft from the King, which tends to an Inſurre&i- 
on or Rebellion, : conſequently is: compaſſing and imagining the 
dearh of the King z.and ſo the laſt is as natural a conſequence from 
the firſt, as King Pepiz is from Napkin Nipkin. But this Author 

had the 'good Fortuneto write in a better time, when we are 
not only. entertaining our ſelves with the Proſpe& of, bur 
we: are well aflured impartial Juſtice will be adminiſtred, ec; 
But for all the Authors luſhious commendations of future times; 
methinks he a little forgets himſelf; tor if Authority is but be- 
coming amiable and eafie to the People, and the People but in- 
clining to Zeal for the Honour of Magiſtrates and the Law but 
recovering its clouded Credit ; there was: a time when Autho- 
rity was not amiable or caſie tothe People, .nor the People in. 
clining to Zeal for:-the Honour of Magiſtrates, and the Law 
clouded : and if he admits that, it will be hard for him to vin- 
dicate the Government in thoſe times ; and even againſt himſelf 
heſhbews a neceſſity of enquiring into the reaſon of thoſe things. 
We do not applaud but accuſe. the negligence or wretchleſsneſs 
of that man, who recovering out of a great ſickneſs, be it a-Fea- 
vor or the like, doth not conſider what threw him into that Di- 
ſtemp:r, whether it was a Cold, a Surfeit, -or what elſe; to a- 
void the like Diſeaſe another time : And it is plain, that Per- 
ſons that can ſtand by and ſee others, though their neareſt Re- 
lations, deſeQed,- do not do it as taking pleaſure in ſeeing the 
Corps of their deceaſed Friends mangled, but to know what 
carried them out of this World, to preveat the like diſaſter, if 
they could, in the ſurviving. - What harh been may be again: 
It is fit therefore at this time: to ſee. the Cauſes why Autho- 
rity::was not amiable to the:People,: and: why the People had 
not an affection for the Magiſtracy and Government; when it is. 
ſo agreeable to haman kind, and how the Credit of the Law came 
 tobeclouded, and even atithistime,, when we are' recovering 
at:leaſt;: if not recovered out:of -the Diſeaſe; When we de- 
ſponded of a:Recovery, it wasas-fooliſh to'think of che:Cauſes, as 
it is of a dying man; paſt hopes, to bethink himfelf what/broughe 
himranto: that Sickneſs. -. It 15a. vain thing c0-lay that theAutho: 
rity.of. Judges exempts them from an enquiry;into, and cenſure 
of their Opinions 2: A Judge 4s o-2neexceptione; Majar- in reſpect 
of the Suitor ;: fo that::he-cannot except againſt a Judge: as he 
mayodgainſt a Juror, but his Opinion 1s cenſurable by all, and 
puniſhable.if he.a&t againſt; his Knowledge : and as 1. think his 
3x C | Opinion 
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6 A Reply to the Mapiftracy and 
Opinion is cenfarable, \{ I think his perſon ought to be pointed 
at and named in Juſtice to the Innocent, leaft a Perſon Innocent 
ſhould be faſpe&ed or concluded ro be the man whoſe Opinion 
is cenſured. 1 confefs when 1 read the: Charafter of the Trim- 
mer, wherein the Author ſays, he could almoſt have wiſhed 
he -could not have read, 1 cannot bat remember that there was 
2 time -when 1 could have wiſhed-:.I;had notread a Word: of 
Law ; for it was impoſſible tO*rhinkhow many men loſt their 
Lives, and were ruined in their Eſtates, not only without, bur e-. 
ven againſt Law : but thoſe that ſaw it, muſt not only commile- 
rate them, but in ſome ſort bear a-par in their Suiferings : And 
the matter went a little further, for none was ſecure, but it 


- might be his own tura at ſome time or another, and his be- 


ing a Lawyer no way ſecured him, it rather indangered him ; for 
he was capable of being a Spy anda Diſcoverer, and im that re- 
ſpe&t the moſt Ignorant, which the Lawyers call Ley Genes, 
were the moſt unconcerned ; they ſtill thought there was ſome 
fort of Juſtice, and thar if they were innocent they were ſafe. 
And on this Rock the Lord R+ffell, Collonel Sidxey, and My. Cor- 
zip ſplit. When the Lawyers and better adviſed:fled, 1 think 
it is not 'only excuſable, bat the Duty of Lawyers, todilc the 
Erroneous Opinions, and much more the wilfully illegal Pra- 
tices of Judges and of Perſons of their own Profeſſion, who were 
indeed -anthorifed- and fiworn to execute Fuſtice, : but practifed 
the contrary, their Patents neither did nor ought tocxempr them 
from cenfure more than it does from puniſhment. If they have 
done according to Law, or according to the beſt of their Under- 
ſtandings, the firſt can do them no harm, and mhe laſt ought not 
to be inflicted on them ; but if they have afted contrary to 
both, Tthink they ought to be diſcovered and expoſed 3: nay, I 


think a Lawyer is not ſafe in concealing them. Tf it were fo 


fatal tothe Lord Ryſe/, which as the Author ſays, was ſo-much 
itied #1 his Fall, to be knowing of matters treated of in 
everal Conſults, and not diſcover ther to the Govern- 
ment, a Lawyer may well ſufpe& that it may be as great 
a Crime in him to know ſeveral Perſons, tho of his own 


- Profeffion , guilty of aftions more hainous than the mat- 


ters treated of in thoſe Confſults, and not diſtover them. If 
a Lawyer ſhould be puilty of Murder, and another of his 
Profeflion ſhould know it and not diſcover it, would it be an ex-+ 
cuſe for him to fay that that other was a Gentleman of the long 
Robe ? And what reaſon is there for the Gentleman of the long 
Robe tobe 10 Civil ro theſe Criminals, thougbof their own Pro- 
feffion ? Were not they the Perſons who in affront tothe Inns of 
Courts, and in defiance of the Law, hanged up two of their own 
Profeffion'before the Gates of three of the Inns of Court ;; and if 
the fourth Inn-eſcaped, it was not for wane of: Wul-bue Op- 
portunity? And had they not till of late hanged up the parboiled 
Quarters of two Perſons at Temple-Ber, whereof one was a Bar- 


riſter 
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Fiſter at Law, in affront tothe ewoNeighbouriog Inag of Cote, 
to ſhew = po of TI eamgnge downer their know- 
tedgein'the Law, tothe reproach of their Profeſſion; atid expo- 
fing our Law to the ſcorn even of Forreigners ?: 'The DoQors of - 
the Commons have been but little to blame ; their Oppreſſions, 
if any, have been very moderate ; theirs never extended farther 
than thereſtraint of Perfoiis, ours have been loaded with Fetters, 
and generally ended with Blood; and therefore I wilt riot uſe the 
Perſon of a Do@or of Commons to ridicule, expoſe, or accuſe 

_ the Proceedings of the late Times, but I will ſer fp John a Srites 
and Johs 4 Notes, the ordinary Phldintiff and Defendant it oar 

'': Law, to accuſe, expoſe, ridicule, and defend Dialognewiſe, the 

. Jate Proceedings in Capital Matters; the laſt Pare of this Para- 
graph. being beſt anſwered in that manner. But beforehand 1 
mult tell you their CharaQters; John 4 Stiles is a Man no way 
concerned in the Proceedings of the late Tintes, and is a meer 
Lay-man ; that is to fay, a Man whounderſtands nothing of Law, 
but reaſonably ſenfible, and has the Curiolity to read all Pam: - 
phlets and Books which come out in Print. John a Nokes was 
a Common Lawyer of no great note or underſtanding, but zea- 
Jlous to-vindicate the Law ; they were — often met 
and difcourſcd at a private Table in a Coffee-honſe : And Johy a 
Stiles began. | | 

7: S. Having nothing ele to do, I have read over ſome prin- 
ted Try 


als of Perſons who ſuffered, particularly of Edvard Firz- 
harris, Stephen Colleds e, Willians Lord Ruſſell, Colonel Sydney, and 
Mr. Cormith, and the Charge to and Diſcourſe with the Grand 
Jury which paſſed on the Earl of Shaftshary, and I cannot but 
wonder that fo many wiſe'Heads as have been laid together to 
frame the Common and Statute Law of England, ſhould make 
or allow it to be ſo very uncertain as it is, and ever in; the Mat- 
ters of greateſt concern, I mean Capital Matters, which thought 
had been certain :' For I remember Howell in his Dodonaes Grove, 
wherein he makes\uſe of our Names in Civil Matters, com- 
mends the E-g/iſh Method (as a late Author hath called ut) ob 
Proceedings againſt Criminals at an high rate ; but- to me no- 
thing ſeems more uncertain, and between you and 11, I hope'thoſe 
Prints may neverlight into Forreigners hands, for if frhey do, is- 
will expoſe our Profeſſors of the Law, and even the Lawit felf 
to their ſcorn, | 
' 7. N. Iown the uncertainty of the Law is the greateſt Re- 
roach you can give it, though a mighty advantage tothe Pro- 
fefforsof it. There is a Liberty given by ic of giving Judgment 
any way they pleaſe, and ftil} they have an Authority or Prece-- 
dent tobear themout ; and where the Law is doubtful, you can-" 
not blame a Judge, if he takes InftruQtions, and a Gratuity for 
his'pains in private : But do not adm aur Law 1s uncerrain, I 
challenge ?ny Man to ſhew me out of the Tryals you-mentian- - 
ed,” or any other Printed and Licenſed, that the Law is ar was 
uncertain. 7.8. To 
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8 WA Reph rw the Magiſtracy- and 
'F. $i:Toſfatisfie you, look here-on Firzharris's Tryal 3 Ts it 
not the:ipofirive: Judgment of 'the/ Court, that no Ereehold is a 
good: Challenge of a;Juror ina Tryal of Treaſon? is it not as po- 
fitively- reſolved in the Lord Rfſe/s and Colonel Sydney's. Fryals, 
that it is no good Challenge in Tryals of Treaſon ? Is it: not as 
Plainly the Reſolution of rhe Court in Fzrzbarris's Tryal, that 
the Court hath a power to putofÞa,'Fryal in Treaſon to another 
day, without the Conſent, and even contrary to the Prayer of 
the Attorney. General?: And did not:the Court as expreſly re. 
ſolve 5in'the Lord''Ruſfſe# and Corniſh: their. Tryals, that they 
could not; put off their Tryals, no not till the Afternoon without 
the Atrorneys Conſent ? Is it not as plain in the charge to the 
Lord Shaftsbury's - Grand Jury, that the Court faid that defign- 
ing to Levy War was not Treaſon by the Statute of Edward the 
Third, but was made High Treaſon by the Statute of King 
Charles the Second ? and: yet was: not deſigning alone to Levy 
War, allowed to be High Treaſon by the Statute of Egward 
the Third in the Lord Ruſſe!'s Tryal'? Was it not agreed by the 
Court'in Colſedges Tryal, that Proſecutions for High Treaſon on 
the Statute of Car.''2. ought to be within ſix Months after the 
Fact Committed ? Was it not denyed in the Lord Rafſe/s Tryal 
that-the : Statute of Car. 2. confined the Proſecutions for 
Treaſon on that Statute to any time. I am indeed weary of 
enumerating the ſeveral ContradiQtions in thoſe Tryals 3 and e- 
ven by'the ſame Perſons being the Judges in thoſe Tryals, I 
cannot think my ſelf or any Man fafe, who is ſubjeQ to ſuchan 
uncertain Law. | | 
.F-- N:Town all the things yoy mention are. true, but 
that 'doth not prove the Law uncertain, but the Perſon of the 

F. $: Tcare not where the fault lies, but I am ſure the Sub- 
jectis in a miſerable Condition ; 'and I am fure it 1s not only fir, 
but neceffary to make both Judge and Law certain. ; . 

F.-N. The laſt is certain already, but how to make the firſt 
certain, is what no Age hath found an Expedient for. 

7. $. Makea Law, they {hall be certain in their Judgments. 
- JF: N. The Law 1s fo already, tho? of late days they have 
made bold to diſpence with that Law. 

F. 8. Then make a Law they ſhall be puniſhed if they. do not 
obſerve it. | ih 

F. N. The Law is ſo already. 4 27 
F. $. Why then are they not puniſhed ? 35 py 5 

F. NN. Becauſe they are not thought generally to be puniſhable 
or cenfurable any 'where but in Parliament; and we-have not 
had any for ſome years. ary 
 F.'S. Why is not a Parliament called then ? | 

F. N. That is the Kings Prerogative. to de, and he hath:not 
"thought fit to do. it. 'O | 63s 106. ane?! 
+ F. $8. Why is not there a Law then that .the-King ſhall call 
. 3 a Parliment 
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a Parliament if the returns of ſome convenient times, as once 


a Year,or he like ? / + 
7. N. The Law is ſo already. | | ns Wave Enos 
: $. Why then doth not the King, who hath often pro- 
miſled 'to- Govern by the Law, and to have frequent Parlia- 
. ments, call a Parliament ? | | 
> F. N, He is adviſed: that he. is not bound by thoſe Laws; 
bur the calling a Parliament being lefe to him, he may call 
FF  AaParliament or letit alone. | 
| 7-S. Art that rate, for ought I perceive, he will neyer call 
a Parliament; for tho? he is: reſolved, it he is by Law obliged, 
to:.call a Parkament, he will do itz yet if it be but a Diſcre- 
tionary Powe in him he. will not do it : for, as the Matter 
1s at, preſent apprehended, the fitting of a Parliament is an 
Eclipſe of the Regal Power. | 
F. N. I do not fay it is a Diſcretionary part in -him, but 
I think it is a:thing he ought in Juſtice to do, as much as 
conſtituting Judges, andthe like, or ſuffering the Terms to 
be kept, which by the King's Command may be Adjourned, 
or put ſize die, as we Lawyers talk. 
7.S. I am ſorry to hear this, for then we Subjedts are in 
A miſerable condition; for- at this- rate the ] at Weft- E 
minſter- Hall may be as Tyrannical as the Deceme V7ri amongſt $: 
the Romans; and there is no \Redreſs, for they are not 
puniſhable but :in Parliament: And ſome tell the King, and 
he ſo believes them, as it is reaſonable for him todo, becauſe 
they. skill the-Law better than he, That he is not obliged to 
call: aParhament, notwithſtanding the Statutes: and he will 
not. do it-forithe aboye Reaſon 3 and coniequently they will 
g0 On in their Oppreſſions 7» infenitun. | 
:N, You-are-miſtaken jt-the Law and the Fa&, for tho' 
they adviſed the King He was not obliged by thoſe Statutes to 
call a- Parliament; they meant He was not puniſhable if he 
did;not: call-a Parliament ; and that a Parliament could nor 
meet-without His Call, they did not mean that-1n Juſtice (the 
word Honeſtyis beneath the Honour of a King ) He was not 
obliged to call :a Parliament: They own, that where a Power 
is lodged it the King, in point of Honour, 2s the Calling of a - 
Parliament, or -Di:-banding an Army, as: was the Disbanding 
the Hounflow-Þeath Army, He ought to do it according to 
the:Words:and-anent;of the Afs,of Parhament, by which He 
was obliged. to'Bigband. that Army : And they owned that it {4 
wass Reflection upgn,: I de not. tay an 1njuſtice in the King, In 
that He did not-perform-:the;Truſt repoſed in Him by.thole 
Ads: And+you very well remember that That Regal Power 
of Dizbanding anArmy,; becauſe; ic was found: the King did 
not;perfory Hig:Truſt, was afterwards given to ſome SubjeRs. 
- 82 :Bur ſuppoſe ſuch hs ſhould not _— the 
en, | owers 
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10 A Reply to the Magiſtracy and 
Powers given them 3 .or ſhould, as you. call it, break the Truſt 
repoſed 1n theni, Are we poor Subjetts in a berteryCondition 
than. we were before ? 6p. F{i | | 
'N. Not atall: Youdo not conſider the condition of all - 
Sublunary Afﬀairs 3 you would have all perfeQly Eafie, per- 
feQly Safe, perfe&ly Certain , whereas you know we are ſub- 
x& to Diſcales, ſubje& to the Malice of other Men, ſubje@ to 
the Treachery of. other Men, influenced by their Advantages. 

F.S. But cannot this be remedied ? te 4 

F.N. Yes; I think it may, if the Judges were ſafe in the 
Juſt execution of their Officesz and cenſurable if they aGted 
contrarily : which can never be, unleſs their Offices be granta- 
ble to them for their hyes, and the ſitting of Parliaments be 
effecually ſecured, - tr 

7. $. But what will you do for the paſt Matters? 

7. N. Forget them all. | ; 

F. 8. I cannot poſlibly doit : Ihave read Horace lately, and 
there are ſome Verſes run ſcurvily in my nund. | 

Anro repenſus ſcilicet acrior, 
Miles redibit. Flagitio additis 
Dammum, neque amiſſos colores 
Lana refert medicato fuco - | 
Nec vera virtus, quum ſemel excidit, 
Curat reponi deterioribus, 

JF. N. There is no reaſon to mind them, they are Verſ 
of an Heathen Author, 

JF. S. But he ſeems to me to be an Author of great ſence : 
But you and I have wandred extravigantly from the firſt 
ſubjet-matter propoſed : What have you to ſay why your Law 
1s not certain ? | 8 fs 

F. N. It is your fault 3 .you have ſerved me as the Perſons 
in Ovid's Metamorphoſis were, drawn me from'one matter to 
another; and I humour you in it, in order to give you a 
ſatisfactory Anſwers and I think I have done' it: for I fay; the 
Law is certain ; the Expounders of it have been uncertain. - -. 

J.S. Why then you would vindicate the Law by aſperfing 
the Judges whom you call Expounders of it : But, pray,if 
the Law be ſo for calling Parliaments, as you have laid it down, 
why would any Perſons adviſe the King, He was not obliged 
to call One. vl x DR 1 Ter: OY 

F. N. tn the laſt part of your Queſtion'you ſeem to have 
loſt your Memory, -you ſaid ſome Perſons had'done amifs;I 
owned it, and faid they were puniſhable- for it in- Par- 
lament : and 1 dare ſay, neither you nor I, if "we were in'their 
Circumſtances, would have given'any other Advice to- the 
King. And, as to the firſt parr- of your- Queſtion, if you 
will think of it again, you will be of my Opinion, That when 
the ſame Man, on the fame Fa and Law, is'of different Opiti- 

| Ons - 
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ons, it: is the Man,not the Law,js uncertain : and that Itaketo:be 
a Vindication of the Law'; which was the thing I underrook:- 
3.8. There is ſome Reaſon'in' what yow-ſay, and I'll conſider 
of it, and tell you what I think the next time I meet you here. 
Since the Preſs ſeems open, and Lawyers Books are publiſhed 
without a Licenſe, another may aſſume the ſame Liberty with equal 
Anthority, and with more reaſon, when his Province is only to cor- 
ret? the miſrepreſent ations of things, ations and perſons, tho made by 
Authors of Age, Experience, Figure and Learning (I will not ſay 
Candor or Honeſty) eſpecially ſince they are private Men, and ha- 
ving vented their own thoughts in print, they r-main no longer 
theirs, but are m_— expoſed to the Cenſure or Applanſe of every 
Reader. Beſides, "tis generally preſumed, that an Author expe&s 
a publick Animadverſion, or otherwiſe he would never haye be- 
come ſuch, He preſumes his Arguments irrefragable, and then an 
er does him no miſchief; and if they are otherwiſe, he de- 
ſerves it, And ſurely he ſtands as liable to be correFed by others, 
as others were to be cenſured by him, And it is more warranta- 
ble certainly to Write and Print for the Vindication of former 
Proceedings ban it can be either candid or gentile to arraign or ex- 
poſe theme ;, eſpecially ſence to do ſos and mmit needs be miſchievous 
to pas?, preſent, and future Governments, 2s Experience will un- 
queſtionably teach ws; but the other is, and will be of ſervice to 
future Adminiſtrations, by maintaining the Reputation and Credit 
of Judiciary Proceedings. | 0 
It is well known, that the Lord Ruflel being ſo unfortunate as 
zo fall under the Accuſation of Treaſon, was the mo$t pitied of any 
under thoſe Circumſtances, by all who knew either his Family, or 
perſonal CharaFers, great expeFations were then bad of the iſſue 
of that Trial, the event gave great occaſion for Diſcourſe after- 
wards, and almoit ever ſince; the Printing of his laſt Speech, with 
the ſeveral Anſwers toit, did much augment the talk, It cannot 
but be remembred how various and different the Sentiments of 
moſt were upon that ſubje@ 5 the Debates concerning it, generally 
concluded in a pity to his Perſon and Relations, as a great Miſ. 
fortune upon both, andin truth, upon the Nation, that a Gentle. 
war of ſuch Qualifications ſhould be guilty of ſo mach Inadver. 
tency'(to ſay no worſe) as to ingage ſo frequently in ſuch Conſults 
as be unhappily did. Some Vlamed the Fary, moſt cenſured the 
Witneſſes, but very few arraigned either Council or Court: and itt 
truth, the fairneſs and indifferency of that . Trial was ſuch, that 
his awn Relations were pleaſed , and his Enemies angry with thoſe 
that then ſate upon the Bench; and thus it continued till the pre- 
ſent Revolution. | FT FEISS 
>>I ehink'it is-not warrantable to Write or Print for the vin- 
dication of 'former Proceedings, if by thoſe Proceedings are 
- meant- the Proceedings againſt the Lord Ruſſel, Colonel Sy4 - 
_ ney, Mr. Corniſþ, and ſeveral others3 and I think it" is — 
| ___ cand1 


+ HP A Reply FO the Magiftracy and 


candid and gent ley. but the Duty of every:Subjett who knows 
them to beillegal (as 1 do) to/arraignand expole them, and the | 
rather, becauſe tho itmay be miſchievous to the paſt; yer Fam 
ſare it is beneficial-to the preſent and fature-Governments:; 'as 
Experience hath and will unqueſtionably teach-.us; and Iam well 
ſatisfied that the diſcrediting the Judiciary Proceedings of thoſe 
Times will be a ſervice to future Adminiſtrations 3 for-we well 
know that illegal Prefidents which have paſt ſub flentio, have'by 
length of time gained Credit. The Lord Raſſe# was indeed un- 
fortunate to have lived: in thoſe times, when he thaught it was 
his Duty to be adive for the Proteſtant Religion, Liberty and 
Property, and-every knowing Man was {enfible that at that time 
it was impoſſible for him to eſcape an Accuſation of Treafon,and 
being acccuſed, to eſcape a Condemnation for that pretended 
Crime. The honeft, but 1gnorantin the Proceedingsof thoſe 
times had indeed great expectations of the iſſue of his Trial,'but 
the Tories as well as honeſt Lawyers, who knew the Proceedings 


' of thoſe times, which the Author of the Sheet would vindicate, 


made no doubt but he was a dead Man, from the time he was 
ſcized. After his Speech came out there were no various Seriti- 
ments of the ſubject,all agreed he was Innocent, none pitied him; 
for that which was before pity in the honeſt, was turned.into 
anger; and all the reſt were enraged to find a Man reproach 
his Enemies in his Grave : and therefore 1 cannot but remem- 
ber ſome paſſages of two Books; the one called, The Antidote 
0 pure” wherein the Author chargeth. the Paper, called 
The Lord Ruffel's Speech, That the Reader would not. find 
the Ingenuity, Sincerity, or plain Stile of a dying Gentleman 
in it, but the Diale& of an Artiſt, uſed to ſhadow'-Truth 
with ambiguous Expreſſions 3 and handles it as if he wete to 
take Exceptions to an Anſwer in Chancery: *tis: true, he-pre- 
tends the Speech was compoled- by another. Perſon, and: not 
his Lordſhip ; but fince his Lordſhip owned it.to be bis,-it was 
the ſame thing as if he had compoſed it- himſelf: and thac 
Book chargeth his:-Lordſhip with- Folly and-Falſbood at.the 
ſame time. The other called, Succini# Remarks ou the Speech of tbe 
late Lord Ruflel, wherein the Author treats his Lordſhip asene 
of the 'Modern Traitors, and challenges all.the. Jeſuites in'Ex- 
rope,toſtuff -a Speech with ſuctf®Equiyocationg.as the. Prote- 
ſtant-Jeſuit, the Lord-Rvſſel had his3 and Jeſuir, Traitor,aid 
Hippocrite, Comentry-blew, Proteſtant-Lord, and the likeg.was 
gy oy 7p ma bY an ERA 
ides Jack Ketch's. Vindication for giving ſo. many ſtrokes, 
which it _ plain the Duke of Mara as well bs \otht 
Perſoris, thought was done by deſign; and ef) 
\Ketch not to give him fo many blows as be did-the Lond Refs 
buthe fared never the better for the warning: So that he 
isnot lamented by all, as is perfuaded.- BUS) Mx. 
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How far the noble Lord engaged in Company, where fome 
matters, as he ſaid, were difcourſed with more heat than pra- 
dence, I know not; (the word the Aythour gives them of 
Conſutts, he borrows from the Popiſh Plot; and this pretended 
Plot was to ape that; ) few or none blamed the Jury, but all 
honeſt Men arraigned both the Counſel and Court, as in truth 
they had reaſon, the Unfairneſs and Partiality of that Tryall 
was ſuch, that his Enemies laughed to conſider what Tools 
they had made of fome who fate on the Bench, to bring about 
what they had fo long deſired; and reſlved to effect; but if 
his own Relations were pleaſed ; I am fure it is to be impated 
to their.ill Nature, or Ignorance, if the Lord Rufſe? was fach 
a Perfon in his Qualifications, as the World aid the Authour - 
repreſent him to-have been; (as for my4felf, I neither knew 
him, not was known to him, nor knew, vr was known to his 
Relations, ſo much as by ſight; their Fortunes perhaps carried 
them above the neceſſity of ſtudying the Law; and-their Buſi- 
nefs: would not permit thera leifure to read the Prinrs/of -the 
Tryalls, uſually fold about Streets in choſe times; but if they 
had known, or been bur credibly informied how different the 
Carriage of the Court and Counſel was itt the Lord Refe!'s 
Tryall, from what it was in other Tryallsz how different the 
Relolution of rhe Courr and Counſel in poitits of Law, if of- 
der to'bring the great: End: about; how very partial they had 
beenin giving, and permitting Evidence to be given by Hear- 
ſay apainſt the Peiſoner, which they would nor: perrriit £6 be 
ven in his Defence ; and if they had'ibeen convinced bf the 
Feoths of all herein beforefaid by F. S.* in felation to the ILord 
RaſſeFs Tryall, T am fure it was not poſlible for them to avoid 
one of the above'Cenſures, if they had beeii, of yet are plea- 
ſed with his Tryall: - EE EDI 68. 0nd 
Tt could not be for the ſake of the Government ; for it can never 
be deemed a politick Service to rake into od. Sores, when lenify- 
ing' und moderate methods are mote -afviſable; and if Nay thing 
 foould be republiſhed which hath groen diftuſt ts the People, few 
would eſcape the Taſh; the righteous theinſehves winld ſcarcely be 
faved; for abundance of them have tript, either tn their publith or 
private converſation, and ſome in-both, and that hitoriooſly too : T 
name #o body. Befitles, the Government muſt of neceſſity never al- 
low the Doftrines 'dioulged in this Pamphlet; wileſs "tis nitewded 
that its Bting and Continuance ſhall be as precarivns as a Benepla- 
cito' Fudlg ſhip, avid' as dependent upon the People's Humour, as. 
that is upon the King's: Nor can any Goverwment countenance ahtl 
excoarane the Arraignment of a tonfrderable number of wealth) and 
worthy Citizens, with the printed Cenſure and Infimation of their 
— parcel of corrupt, ignorant; injuiditions,” difhoneſt, aud par- 
ral Fellows, and this is done to the full, when ſaid, that the con- 
trafy would have fivorn to a Not guilty, or af leaſtwiſe they mm 
| os F 
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14 A Reply to the Magiſtrary and Government 
if the Auuhour had been there. But moſt of his Readers are of 
another opinion, notwithſtanding the ſecond Letter, pag, 7. -. 

Tf Bodies Politick are like Natural Bodies, as ſome have ſaid, 
it is fit to ſearch the bottom of the Sores, before the Medicine 
be applied to it, for Lenitives' are not proper for all Sores; it 

makes ſome worſe; whilſt they make a ſeeming Cure; they at 
laſt break out into dangerous Impoſthumations, and for ſome 
Sores Corroſives are the beſt Medicines : Private Converlati- 
ons do not diſguſt the People ; it is the publick Enquiries, and 
of thoſe the bloudy ones do moſt diſtaſte them, and of thoſe 
none more than the Execution of the Lord Ruſſel, who. they 
upon juſt Reaſon thought dyed a Martyr for the Proteſtant Re- 
ligion, their Liberties and Properties, and in gratitude mour- 
ned for him whilſt alive; and require an account of his Death 
of thoſe who brought him to the Block, I am fure all Govern- 
ments, which:do not depend on the Peoples Good-will, muſt be 
as precarious as a Beneplacito Judgſhip, and be held by a. force 
which a Prinee can never be ſure of, of which we have had a 
late Example; and I am fure thoſe who think tney are injured 
in themſelves, in their Relations, or in their Fears; what in- 
flicted'on thoſe that ſuffered, being juſtly feared by. all-the ho- 
neſt men, who by Friends or Rewards eſcaped, are as yet un- 
ſatisfied, and which are the ter number, the late Revolu- 
tion plainly ſhewed; and whether it is better to gratifie thoſe 
who are proud of the Spoils of their Neighbours, and confident 
enough yet to. bid them-defiance, and threaten to a the ſame: 
things over again, aſſoon as they arrive at Power enough fo to: 
doe ;: or elſe to doe right to the Injured, 'who are by much the 
majority, I leave to'better Judgments to determine. - | + 

I am not for arraigning the wealthy, worthy,. or.any Citi- 
zens, as the Authour doth, p. 2. but for placing the Saddle on 
the right Horſes backs, the Judges and Counſel, whom the Au- 

thour in the ſame page endeavours to. excuſe; It is true, it is 

cunning in them to infinuats Fears in all to gain a Party,:that 
at leaſt number may defend them; but enquire narrowly into 
the matter, the number of thoſe who have done thoſe Wrongs 
and Miſchiefs which the Nation is ſenſible of, as were never ac- 
ted amongſt any People in ſo ſhort a time, are very inconſide- 
rable; and truly, I think it were well if ſome perſon, to make the 
Government ſenſible of their weakneſs, would ſingle them our. 
A.B. Baxcroft could never make K. James I. ſenſible of the incon- 
ſiderableneſs of the puritanical Party, as they were then called, 
who boaſted themſelves to be the majority of the Nation, till 
he gave the King a Liſt of their Names, and the number of their 
Heads ; which being few, the Party. became after deſpicable. 

Was it a Secret to the World, that a variance between the Indid.- 
ment and the Evidence might be alleadged on the general Tſſne > 
Did no Max in Town know that Treaſon, and the. Miſprifion of it, 


are 
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are different Crimes? Is the diſtinftion between them ſuch a uew 
invention, and ſo very uſefull, as.to be an equivalent for the want 
of Connſel in "Ne Tryalls? as the Preface and” Letter do infi- 
wuate, if they doe any thing. Who ever doubted, but that proofs 
of Treaſon muſt not be by hear-ſay or argument only > Was it ever 
a queſtion for this hundred years, but that every Indittment of 
Treaſon muſt contain an Overt-at 2 Or that leſs than two Wit- 
wefſes was allowable for proof of that Crime 2 Or did any Man ever 
ſcraple but that Keble's Statute-Book contains a true Copy of the 
13 Car. 2, cap. 1. which requires Witneſſes credible? Now if 
theſe Queſtions muſt be anſwered: in the Negative, how can the 
advice of theſe Letters be aſſiſtent to a better Defence, than was 
known long fince ? | | | 
It was not a ſecret to the knowing part of the World, that 
variance between the Indictment and the Evidence might be 
." alleadged on the general Iſſue; nor that Treaſon and Miſpriſi- 
on of it were different Crimes; nor that proofs of Treaſon muſt 
not be by hear-ſay, or argument only; or that leſs than two Wit- 
neſfes were not allowable for proof of that Crime; but the contra- 
ry of thoſe were ſo frequently practiſed and impoſed on the Juries, 
unknowing in the Law, by perſons whoſe Characters impor- 
ted Integrity and Knowledge, though their Praftice contra- 
dicted their Characters, that it was fit to let the World know 
what the Law was in vindication of it. '.I am ſure it'is very 
fit for the Liberty of the Subje&t to have the Law eſtabliſhed 
certain, and thoſe who are againſt it, and would have it as 
arbitrary as in the late time it was, doe it with a deſign to have 
the preſent Government as odious as the former, and then 
they know, by the late nr that it will be as ecafily ſub- 
verted ; but if Confpiracies to levy. War are not Capital crimes; 
are they therefore unpuniſhable 2 Surely they are not. Iris true 
according to the Doctrine of the late times, nothing but lang- 
ing and quartering, or tantamount, was thought a puniſhment: 
There are ſuch things as Fines and Imprifonments; which are 
pretty ſevere puniſhments; -and upon! occaſion ; there is a 
power in the Legiſlative Authority ro make ſuch Crimes ca- 
pital, even after they are committed, but that Authority did 
_. think fit to veſt ſuch a power in the ordinary Courts of 
Juſtice. on | 
The Aſertions are two, that there was neither Charge nor Proof, 
that the Indiftment and Fuidence were both inſufficient: | 
1 muſt confeſs, that jt wonld be a mighty Addition to the Li- 
berty of the Subjef, to have the Law eſtabliſhed, and declared. 
to he what the late Judge doth argue it is; for then there would 
be a freedom for Malecontents to endeavour their own ſatisfattion 
by Conſpiracies and Conſults, ayd that with impunity. But as 
the Lai. was, and always hath been taken to be, an Engliſh Sub- 
jeft hath wery little colour for his pretence to ſuch a privilege as 
that Dottrine gives, | The 
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The Indiftment is, That at ſuch a place and time he did com- 
paſs and imagine not-only to deprive the K. of his Government 
and Royal State; | but to kill and put him to death, and to pro- 
cure a'miſerable ſlaughter among the K's Subjects, and to ſub- 
vert the Government of £xg/. and to raiſe a Rebellion againſt 
the K. Then follows, Fhat to fulfill and perfedt theſe Treafons, 
and traiterous Imagtnations, he, together with other Traitors, 
did then and there with them traitorouſly conſult, conſpire, - 
conclude, and agree to raiſe a Rebellion, and toiſeiſe and de 

the Guards of the R's Perſon, contra, &c. Now whether theſeilaſt 
atts be not a natural and genuine Evidence of the former, let any 
rational man judge : But 7 will particularly prove, that this Indtt- 
ment was ſufficient to warrant the Fudgment which the Court gave 
and pronounced upon a Verdift, that the accuſed was guilty of that 
Fatt in the Tudittment, and thea anſwer the Objefttons. 

..'x. There is a ſufficient Treaſon alledged. 2. Here's a ſufficient 
Ouert-a#t; both theſe I'll agree are neceſſary, and if either were 
wanting, the Indiftment. was naught. Now it muſt be agreed to me, 
that the firſt is clear and plain ; for by the Law to compaſs or ima- 
gine the death of the X.(Q. or their eldeſt Son, is high Treafon. It 
3s true by the fame Law fome open att, of which humane Juſtice tan 
take a Connſance, is requifite to be. proved; the ery words of the 
Statute do exprefly require it; and in truth it is no more than 
what: wuft have heen, had no ſuch words been: uſed; for thoughts 

are iſectet, and can never be arraigned, proved, or cenſured any 0- 
' therwife than as they are diſcovered by fome Owert-alt ; ſo that that 
Claufe requiring an appearance of the Compaſſing and Imagination 
by fome Qvert-att, or _ Deed, is uo more than would have been 
mniplietlly requifite,. had the Clauſe been omitted. *Tis the Imagj- 


nation aid Compaſſmg which is the Treaſon, that almie: is the Cri- 
men leſt Majeſtatis , which is prohibited and: condemued; the 
Overtiatt is not the Treaſon, that's only a neceſſary circumſtance , 


there never was an. indictment (and if there were, it could ne- 
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ver be good.) barely averring an Overt-act without an expreſs allega- 
tion of the Compaſſing. | F 

Then the Matter reſults ſolely into this Queſtion, Whether the Fat 
here laid be naturally and neceſſarily declaratory of the Parties Ima- 
ination to deſtroy the King; for if ſo, the Indictment is undoubtedl 
good; and it can never be called a conſtructive Treaſon, or a Thi P 4 
viſed by the Fudges Interpretation of the Statute ; for they adiudy, 
no more Treaſon than what the Statute declares, and that is an ima- 
gination of the King's Death ; now whatſoever is fignicative of a'man's 
Intention or Imagination, is a ſufficient Overt-deed to demonſtrate, that 
that Man had ſuch an Intention or Imagination; and whatſoever is 
expreſſfoe or ſignificative of a Man's intending, compaſſing, or imagi- 
ning of the King's Death; is a ſufficient Overt-act to prove and make 
ſuch a Man a Traitor within this Law. Now that a Conſult about, 
and 'an Agreement and Concluſion actually to ſeize the King's Guards, 
and raiſe a Rebellion, are a natural and genuine declaration, that the 
perſon who did ſo conſult, agree, and conclude, did compaſs and imagine 
the Death of the King, is ſurely plain enough; for a Rebellion, if ſuc- 
ceſsfull, can determine in nothing elſe but the King's Death , either 

Natural or Civil, which is all one within this Law; now he that de- 

figns and intends the neceſſary means naturally conducing to a particu- 
lar end, that Man may certainly be ſaid to intend and defign that end. 

Cauſa cauſz eſt cauſa caufati. If the Deed tend and conduce to the 

Execution of the Treaſon, that's a ſufficient Overt-act, ſays Coke , 
3 Inſt. 12. ad in the ſame Book, fol. 6. he hath theſe words, That 

he who declareth by Overt-a& to depoſe the King, is a fufficient 

Overt-act to prove that he compaſſeth and imagineth the Death 

of the King ; and ſo it is towmprifon the King, to get him into his 

Power, and to manifeſt the ſame by ſome Overt-act; this is alſo a ſuf* 

ficient Overt-act for the Intent aforeſaid. 

Having trackt the Authour thus far to very little purpoſe, ſtill 
expeCting what he would fay in Juſtification of - the Engliſh Me- 
thod of Proceedings againſt Criminals, particularly againſt the 
Lord Ruſſell, with which I can by no means be reconciled. I was 
a little ſurpriſed to find him begin with a Juſtification of the In- 
ditment ; I expected he ſhould have faid ſomething to juſtifie the 
clapping that Lord'up cloſe Priſoner , without letting him know 
why or wherefore; the bringing him to his Tryall aſſoon as he 
was indicted , not giving him the reſpite of an hour to prepare 
himſelf for his Defence; and have ſhewn a Reaſon why no Free- 
hold was no Challenge to a Juror in his Caſe, which was allowed 
to be a good challenge in Fitzharris his Caſe; have ſhewn a reaſon 
why hear-fay was not as good Evidence for the Priſoner as-it was 
againſt him; and why the Court permitted hear-ſay to be given 
in Evidence againſt him, and would not permit it to be given in 
Evidence for him; theſe, and twenty other things complained of 
in that Tryall. By the Title of the Paper one would have expec- 
ted that the Authour would have vindicated the manner of pro- 
ceedings, rather than the opinion of the Judges conſtruing ſuch 

| F : or 
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or ſuch Facts to be fuch or ſuch Crimes: But-ſince the Authour, as 
he had reaſon, hath thought fit ro. paſs by all. the irregularities of 
the Fryall, and' ties himſelf up-only to prove the' Indidtraent 
good and:legal, aft the reſolution of the Judges to be Law ; I 
ſhall therefore. only ſpeak as to thoſe two matters. - '. 5 1. 
The Inditment was for compaſſing and imagining. the. death 
A Hh of the:King, and conſpiring to;levy War, which was compaſſing 
4 and imagining; the. Death of the King, and'as an Overt-act they: 


conſulted.and agreed to' raiſe a Rebellion, and to ſeize and deſtroy 
the Guards. of the King's perſon: Fhar there is a ſufficient Treaſon 
alleadgeF in the Inditmenr, ſ.agree; bur that there is a fufficient- 
Overt-a& of the Treaſon alleadged; I deny : For though theideath . 
of the" King is ſometimes a conſequent of 'a Rebellion ,. yet it is 
not always, much leſs is it a confequence. of a Conlult,. Agree- 
ment,” or Concluſion to raiſe a Rebellion ; and to fay'trurh, it is 
ridiculous to fay that a Conſpiracy to doe one thing, . is an Qvert- 
at of a Conſpiracy 'to- doe another; and the Authour himſelf, in 
effect, owns It to be! true, when he fays an Overt-at muſt be 
ſomething done, but if-an Agreement to raiſe Rebellion, and ſeize 
the Guards, ſhould be called tomething done ; yet it not being a 
neceſſary declaration of the parties imagination to deſtroy the 
King, as it is not, it is not an Overt-adt of that Treaſon. 'The truth 
is, the Authour in this matter uſes abundance of words to. the ſame 
ſenſe, which at the firſt ſight looks like arguing, bur if conſidered 
have nothing of reaſoning in them: He fays it is a natural, genuine, 
eflary, Declaration, &©c. but gives no-eolour of Reaſon, more 
thanabundance of words, to-prove the conſequence; but becauſe I 
would put the Authour in the right way of reaſoning this matter, in 
which there is nothing of Law, but common ſenſe, and of which 
every man of equal natural Parts is as good a Judge as the beſt 
| Lawyer. Ifay, there are two forts of Overt-aRs of a Man's Intenti- 
ons; ſome prove themſelves, and are dire& Evidence of the Intenti- 
on; as for Example: if a man cuts another's Throat, though that 
other doth not dye of the Wound, yer it is an Overt-act of an In- 
* tention to kill him, ſome are Overt-adts and not direct Evidences 
of the Tntention; but the Intention, as well as the Overt-ac, muſt 
be proved; as if a Man ſhould bz hid in a place where the King u- 
ſually comes, armed with unuſual Weapons, this is a good Overt- 
act in the Inditment, and good Evidence on the Tryall, if the 
Priſoner can give no good account of his being ſo lurking, and 
ſo armed. And though f{ will not fay that thele are all the ſorts 
of Overt-ats that may be laid in an' Indictment, yet at leaſt I 
ſhew the Authour, thar Overt-adts are capable of a Reaſon, and 
ſince he hath offered none for his Overt-ats, I ſuſpe&t he could 
give none; but if a Conſpiracy to ſeize the Guards be an Overt-ac&t 
of compaſling, &c. Ipray what were thoſe guilty of who faid the 
Guards were illegal , when there was no apparent cauſe for kee- 
ping them on foot? Was not the ſuppreſſing them a pretty ge- 


nuine conſequence of ſuch an Opinion? and then you know, Cau- 
ja 


Ja cauſe et cauſa cauſath; and ſo it'follows as naturally as the Sof- 
diers Poſture did on the Beat of Drum. : oo 

43 Inft' p. 12. 'tis held, that a Preparation by ſome Overt-att to 
depofe the King, or take the King, by force and ſtrong hand; or to im- 
priſon him till he hath yielded to certain Demands; this is a'ſuffict- 
ent Overt-aft to prove the compaſſing and inatzination of the King's 
Death ; for that this, upon the'matter, is to make the King a _ , 
and to deſpoil him of his Regal Office; and ſo he ſays it was reſolved 
by all the Fudges of England, Hill. x Jac: x. in the Caſe of the Lord 
Cobham, Lord Gray, Watſon and Clark, Seminary Prieſts; anil ſs 
be tells us in the ſame place, that it hat been" refolved by the Fuſtices 
tn the Caſe of the Earls of E. and'S.” Now if we confider the reaſon 
why theſe are Overt-atts of Treaſon, twill appear to be only becauſe of 
their natural tendency to the accompliſhment of that particular Trex- 
ſon of compaſſing, which holds the ſame in the Authour's Caſe as .well 
as in thoſe there mentioned. RUE \ 

A Conſpiracy with a foreign ' Prince is agreed by my Lord Coke, 
1b. x4. to be Treaſon, if it k to invade the Realm ;; and an Overt- 
att of ſuch. prattice to be a ſufficient Overt-att of a compaſſing the Xing's 
Death; and the reaſon is, becauſe ſuch ations canuot be thought to be 
intended for any other purpoſe; and yet that particular Aft may be ac- 
compliſhed, \and it may ſo happen, as that the Kirtg's Death may not 
follow, and yet they are Overt-atts of that treafonable Imagination, 
becauſe of their conduciveneſs and tendency thereto. + The Caſe of Car- 
diznh Poole was, writing a Book of the Pope's Supremacy, in which 
were contained Incitements of Charles the Emperour to an Twoafion 0 
this Realm; and that was held an Overt-aft of imagining the King's 
Death. Tu the Lord Cobham's and Sir Walter Rawleigh's Caſe, a 
Conſpiracy, Conſult, and Agreement to promote an Iuſurretion'and 
procure an Iruafion, was held an Overt-att, 1 Jac. x. and their mee- 
ting, conſulting, and agreeing, was laid. as an Overt-aft, though diſ- 
covered before the thing took effe. Dr. Story's Caſe, which is men- 
tioned by the Lords+Dyer and Coke, was no more than a Practice 
and Perſuaſion to promote an Inſurrection and. Invaſion, and the Overt- 
act that was alleadged was the writing of. Letters for that purpoſe ; 
which is no more influential towards it, nor ſo much, - as frequently 
meeting, conſulting and conſpiring, and at laſt concluding and agree- 
ing to make an Inſurrection. ' The Caſe of Mr. Coleman was no other ; 
for whatſoever the Indictment laid, the Evidence was only of Letters 
to the like effect ( as to this point ) with thoſe of Dr. Story; and that 
Caſe of Dr. Story was before the x5 Eliz: which made a new Treaſon 
during her Life ; for the Tryall was in Hillary Term, and the Parlia- 
meat did not begin till April following. 4 Machination or Agreement 
to raiſe a Rebellion naturally tends to the Deſtruction both of King and 
People ; and an Advice to it hath been adjudged ſo: as in the Reign 
of Hen. 4. one Balſhal going from London, found one Bernard at Plow 
in the Pariſh of Ofley in the County of Hartford, Balſhal to/d him 
that King Ric. 2. was alive in Scotland, (which was falfe, for he 
was then dead, and adviſed him to get Men, and.go to King Richard ; 
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i Mich. 3. Hen. 4. Rot. 4. you'll find this adjudged Treaſon. Throg- 
morton's Caſe is as plain ; for. his was only:a Conſpiracy to levy War 
within this Realm, he did not joyn in the Execution; and the Conſpi- 
racy alone was declared to be a ſufficient Overt-act by the Judges : *Tis 
»o Anſwer to it, to. ſay that a War was afterward's levied, for quoad 
him 'twas a bare Conſult ; his Offence was no more than that. Jn Sir 
Henry Vane's Caſe, meeting and conſulting were alleadged and held 
to be Overt-acts. The Caſe of Conſtable mentioned in Calvin's Caſe, 
 avas- only an Act tending to depofing the Queen, as diſperſing Bills in 
the Night, that Edw..6. was alive in France; and held an Overt-act 
declarative of his-compaſſing her Death, and he was executed for it : 
and in the Report of Calvin's Caſe you have ſeveral other Caſes men- 
tioned, where endeavours to withdraw Subjects from their Allegiance, 
have been adjudged Overt-acts of this ſpecies of Treaſon, the compaſ- 
&c. : | 
"The word Compaſs in the Statute is of a larger extent than only 
to mean an actual. Aſſault on the King's Perſon, and an endeavour to 
cut. his Throat ;. it moſt certainly implies any conſult or practice of a- 
other thing directly which may produce that effect, as diſſuading_peo- 
ple from their Fidelity: ſuch was Owen's Caſe in X. James 1/t's time, 
in the 13th year of that Reign : his Advice was to this effet, That 
King James being excommunicated by the Pope, might be killed by an 
man, and chat fo doe was no aero for being convitted by the 
Pope's Sentence, he might be ſlaughtered without a fault, as an Exe- 
cutioner hangs a Criminal condemned by Law: and for this he was 
hang d as a Traitor. He that denies the Title to the Crown,, and en- 
deavours to ſet it upon another's Head, may doe this without a dirett 
and immediate defiring the Death of him that wears it; (ſo ſaid 
Saint-John in his Argument againſt the Earl of Strafftord,) and yet 
this is Treaſon, as was adjudged in the Caſe of Burton, and in the 
Duke of Nortolk's Caſe, 13 Eliz, This denying of the Title with 
Motives, though but impliedly of Action againſt it , hath been ad- 
' Judged an Overt-act of compaſſing the King's Death, as it was in 
John Sparhawk's Caſe, Paſch. 3 Hen. 4. Rot. 12. 7he like was 
- the Caſe of John Awater, who was indicted for a Treaſon of that 
ture in Kent, and the Indictment removed into B. R. Trin. 18 Ed. 
4. ſee Rot. 17. and he was. thereupgne afterwards outlawed as a 
Traitour; and ſo was Thomas Heber at the . ſame time ; and words 
frgnificative of an actual intention have been held fo, as are the 
opinions in Yelver. 107. 197. Arthur Crohagan's Caſe, Cro. Car. 
332. and abundance of others might be named, as they are reported 
in our Law Books, but I do not particularly mention them, for that 
their Authority in ſome of them- is very ſlender, and may be ill «- 
ſed to the ſtraining of raſh and unadviſed Words into a ſignifica- 
tion of a man's compaſſing , when perbaps the man never thought 
as he ſpoke : however, all of them do evince, that adviſed and 
deliberate Preparations, moving to a damzer to the King's Perſon , 
have all along been held Overt-acts of a compaſſing his Death; aud 
Jome of them prove, that Preparatives and Motives to the levying of 
: a War, 
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' a War, have been held Treaſon, as was Sir, William Aſhton of Suf. 
folk, 3x Hen. 6. mentivaed in Cro. Car. 119. for making Ballads re: 
flecting upon the King, and writing Letters to the Men of Kent, ex: 
_ Citing them to. riſe to aid the then Duke of York, &c. ad guerram 
levandam; and w mention of any War actually levied. Germain 
and Taylor's Indictment hath very little more in it mentioned thax 
the like Preparations and Incitements to a Rebellion; and yet the Trea: 
fon there laid was a compaſſing the King's Death, anno 2 Edw. 4. 4s 
at large appears in the ſame Report of Cro. Car. 'amoants to no more 
than the Indictment in queſtion , viz. That he compaſſed the King's 
Death; andl to acconipliſh that Intention, he diſperſed divers Wri- 
tings, &tc. ad intentionem that the People ſhould riſe, and levy 
War, &c. the Judgment in that Caſe, Drawing, Flarging, and {Quar- 
tering: the like is 49%. ey Caſe, 2 Rich. 3. in the ſame Rep: 
122, where he is indicted in like manyer, for exciting and moving 
the People to an Inſurrection and War, and he incurred the like Judg- 
ment ; which Caſes are infinitely ſhort of this in queſtion : and it cannot 
But be wondred that any man who has read them ſhould queſtion whe- 
ther a conſulting and conſpiring about riſing, and an' actual agreement 
and determination to riſe, be an Overt-act of compaſſing the King's 
Death. In the very Tryall of the Lord Stafford it is affirmed by Sir 
William Jones ( who was certainly of great Authority with the Au- 
thour) that the meeting and conſulting together is an Overt-act, though 
the thing agreed on be never put in Execution ; and *tis there reſol- 
ved by the Fudges, that the ſame Treaſon may be proved by two Wit: 
xeſſes to ſeveral Overt-acts, though one ſpeak of Words or Actions that 
were ſpoken or done at one time andl place, and another ſpeak of Words 
or Actions at another time and place ; which argues that Words, much 
more a Conſult and Agreement, may make ax Overt-act, Even in the 
| Caſe of Stephen Colledge, in which though the Tryall hath been cen: 
ſured, yet the Inditment never was, and in that Indiftment the Trea- 
is laid as in this Caſe, That he traiteroufly imagined and tom- 
paſſed the King to Depoſe,. Kill and Deſtroy; the Over:atts are, That 
he armed himſelf, and adviſed others to arm, and ſpoke ſeveral 
Words, &&c. Here was no War levied, only a Preparation, and yet 
that was allowed an Overt-att : and as for the Words, if they are al- 
lowed to be one, with much more reaſon may Meeting, Conſulting, and 
Agreeing to doe. ns | 
As to the Objettions; ſurely ther? is no weight in the firſt, which is 
Page 10. that criticiſes upon the Word fait At, and that *tis only a 
meeting to agree, aud an agreement to do, but "twas not done: Sup- 
poſe they had concluded and agreed to poiſon or ſtab, &e. according to 
the opinion in that Page, this was no Treaſon ; for 'tis only a reeing and 
contluding apon a thing to be done, but it is not done. He br,.+ in p. 13: 


argue, that this can never be an Overt-att of compaſſing the King's Death, 
becauſe levying War is a diſtintt ſpecies of Treaſon, and a conſpiring 
to levy War is not a levying War, and even levying War it ſelf can't 
be AY as an Overt-att of compaſſing, unleſs the Indiflment were par- 
tieularly for that : put ſurely another ſort of Af, that ſavours of another 
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ies of Treaſon, if i naturally conduce to the accompliſhing, of ' the 
o 4g w that of compaſſing, it may be aſſign d as an Overt-att 
of it; and Sir H. Vane's C aſe is quite otherwiſe, -and there a ievyiug 
' War was the Overt-ad alleadged of the compaſſing, and allowed by all the 
Judges; and all the Indiftments in the Weſt «#poy Monmouth's Rehel.- 
lion were ſo, and yet drawn by very good Advice; beſides, what Anſwer 
can be given to the Caſes 7 have cited, where Conſults, Conſpiracies, 
Prafices, Advices, Letters, Perſuaſions, and other Motives and Pre- 

aratives to an Inſurrefion, have heen held Overt-atts of an Imagina- 
tow of the K's Death, tho-noWar was levied, no Inſurreition had. 

*Tis apparent from what has been ſaid before, that to take the K. Pri- 
ſener, or to ſeize his Perſon, is a compaſſing of his Death; aud if ſo, then 
to fit 'in Council to conſpire the effecting of that, is an Overt-act of com- 
paſſing, the K's Death; and this Caſe amounts to that, bere was a Cox- 
ſultation to ſeize upon the K's Guards, which could tend to nothing but 
the ſeizing of his Perſon; and then the conſequence is plain. The Author 
ſays, p.14. If it had but been alleadged in the Indictment, that in pur- 
ſuance of the Conſult aud Agreement, there had been a view of the Guards, 
and a Report made, that the thing was fecible, this would have been more 
to the purpoſe, how much more no man can tell; for every Objeition in 
the Book would have been as good againſt that as this. The great Objefti- 
on he ſeems to rely on, is, That the Law takes no notice of them : for ance 
Fg _ fuppeſe that. it doth not, and then let us obſerve if any Argument 
can be'dra 


wn from thence: Perhaps the thing was not uſed or 


whey the 2.3 Ed.z. was made. Can nothing be Treafon if the Plot laid te 
accompliſh it be concerning a thing not in eſſe at the time of the Stat. 
Certainly it bes h If ſeveral Malecontents ſhould conſult, and agree, and 


prepare (in.order to an Inſurrettion) to ay the Tower, Portſmouth, 
Hull, aud Plymouth Fort, would not this be an Overt-aft of Treaſon > 
aud yet our Law takes no notice of any Garriſons there'or any where elſe ; 
they have no Relation to the Militia, nor were there any Arms in thoſs 
places in Ed.3. his time, that we read of in our Law-Books; if this be o- 
therwiſe, why. did not the Author find fault with Roule's Inditmeyt; 
which was tried much at the ſame time with this in queſtion. Suppeſe all the 
Geatlemen:Penfioners, Groans of the Stole, Gentlemen of the Bed+bam- 
ber, and the like, killed in the Night, and the doors in Whitehall brokes 
up, and all the Swords, Muſquets, and Piſtols there taken away, wid-yet. 
it happened that the K's Perſon was left untouch'd; would this be an 4 
of Burglary and Murther only > We have no Law Books that take netice 
of Arms at Whitehall, or ſuch Names as thefe Servants ga-by: and ſup+ 
poſe,at the ſame time, _ the Cenſalt, that the Conſptretors did move, 
diſcourſe, debate, and conclade of an Inſurretimn,. would it ot then be 
Treaſon ? If not gnothing can be fo, unleſs the K's. Perſon be wurtbered or 
ſeized; and the $t. ſhould not have ſaid compaſs er magine, but feize 
or kit, &c. It ſuffices they, that the Guards are in comin underſtax- 
ding Known to be uſed and implozed for the Attendance upon and Preſer- 
vation of his Perſon. If comman Senſe and Reaſon be judge; us may ca: 
think but that he who intended to move an Inſurretion, aud ſeize the, 
Guards, had a farther deſign upon the Ks Perfen; aud then'tis Treafaw-: 

.* © If 
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Iotherwiſe,'a King of Englandis in'a worſe Condition than thiworftand 
meaneſt of hisSubjeits ; for a'iing muſt not, cannot in vs by our Lai, afſan®s 
Rrrike, feize, attach, or impriſon mPerſon, and conſequently cannot defend 
himſelf; and ſhall not his Servants, Guards and Attewdants Cwhizh: art 
all of the ſame nature) wear a' Sword, or carry a Muſyuet before him » If 
they do ſo, is it not then known that they doe it? if #tbe commonly known 

. to be ſo, doth not he that ſeizes and deſtroys thoſe Attendants! endanger 
the K's Perſon ? and. if that be ſo, the Tuference is cafte. It can never be, 
zt will never be allowed for Law, that a ſeizing all the X's Gltatds is on- 
ly a breach of the Peace, unleſs we renounce the Law, and will judge 
more by Inclinations and Partiſhips than by Reaſon aud Precedents.-- As 
to the diftintion between an attul ſeizing them, aud a Conſult and Agree- 
met to ſeize them, what I have urged before overthrows it; ind what 
the Author ſays doth no maintain it, for both have a tendency to the 
execution of the Treaſon intended, 16 IDS $117 2464s, 7 

Twill not take the pains to remark upon all the Inconfiſtensees of the 
Conceſhons and Denials in the Book, they are obvious to the Readers. As 
to his Quarrel at the K 's Guards as an illegal thing and terrible to the Peo- 
ple, ſomewhat of the French growth, 7 hope the #.-will always preſerve 

them for his own perſonal Preſervation, notwithſtanding the Authur's O- 

pinion. As to his temporary Laws which declare Words Treafon,- mot 
part -of them were 7 mh of the old Law,” antl were made' only in 
compliment to a new crowned Head, when they prohibited nothing bit 
what was before fo: and for the reft, no Conc 4x conlrl be matle from 
them for the maintenance of his Aſſertion if he hal repeated them; 
which fince he does not, nor will T,- Oo  #7 2 
As to the Caſes cited by the Authour of the Antidote (which I have 

mentioned,) he agrees to Conltable's Caſe, Fut dots not diſtingubſh it 5 

its reaſon, from that in diſpute. - He denies the Allthority ml T.aw 6 

Dr.Story's Caſe, which no body ever denied before Vim. He ſiys ha 

the Lord Cobham's Caſe there were People afſeinbled, but orve$ vt a: 

Anſwer to what the Antidote affirmed, viz. that the Overt-act takty no. 

tice of in the little Book called, The Pleas of the Crown, was'only the 
conſpiring to make an Inſarrection.' He doth confbſs; that ts thi” Lorll 

Gray's Caſe, there was only a C y Lo : He ſays, that th Sir Vine's 

and Plunket's Caſe there were feverid other Inzredients to mitt then 
to Treafon, but what they were no botly muff leryn,” it leaſt not from: the 

Author, for he names none of them. RT ge, 

' He conſumes half a page in an Encotnfnriy Wpor the  Fwdiciouſueſt 

of that Court which * made a confcienclous legal 'Scruple; whether the 

Murther of a Miſtreſs by her Servant were Pe#t 1 reaſon,” by reaſon 

of the difference of her Gender ? But ut laft be'tells wg\"T hat the Fleet 
of the Common Pleas did , upon” mth deliberathne\ ſarisffe Boſe of 
the King's Bench, that Maſter and Miſtreſs were mn fect but'gne*"" 
The Tudictment contained no new- conflyuctitue" YYeaſor , "But ohly 
that which was plainly and directly declared an thd by 25/ Bd? 
f the ktters,of it make words, and the wie fenſe, "and one" way may 
e allowed able to read them as well ts another. 1% 40 Ou ne © 

Since the writing of the laft- Paragraph there came td my —_ ns 
I | nother 
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pother Pampblet, written by a New Obſervator ; but I ſuppoſe the 
Judges that ſhall be will correct that ſort of Licentiouſneſs which he aſ- 
ſumes in his Remarks: which if they do not, they ll have fine - a Places 

' ont, as well as their Predeceſſours, and much. good may it doe them. 

tas parentum pejor avis, tulit | 
| Nos nequiores,, mox daturos Ws 
Progeniem vitioſtorem. Horat. LN 

The Truth"is, - the Indictment, though I think it was not 
good, yet it was the leaſt defeRive of any thing; in that whole 
profecution the Evidence was the moſt detective, (which the Au- 
' thour dares not bite at,) and yet the Authour doth not pretend it 
amounted to more than an intention to levy War, which is not 
Treaſon within the Statute of Edw. 3. he quotes indeed a great 
many Caſes to prove his Thefis, to every one of which fome- 
ing ſhall be hereafter ſaid , only at preſent I cannot but won- 
der at the aſſurance/of any man who pretends to underſtand the 
Law, when the Parliament, which is the __—_— Court of Judi- 
cature in the Nation, hath fo often adjudged, that it is not Trea- 
fon within the Stat. of £4. 3. that he ſhould think to confront and 
over-rule thoſe Judgments by Judgments given at We/tm. or at the 
Afſizes: Surely it is as ridiculous, as if in any Court at Weſt. 
a Connſel ſhould think to over-rule a Judgment given there, by 
the Authority of a Judgment given in an inferiour Court by a 
Steward, or a Bailiff; that Perſon was excuſable, becauſe he did not, 
pretend to underſtand Law, who faid in Parliament, that if they 
did not doe him right there, he would not abide by it, but would 
bring the Matter into Weſftminſter-Hall. ' For is not the Stat. of 
C. 2. which makes a Conſpiracy to levy War during the King's life 
an expreſs Judgmt. of the Parliamt. that it was not Treaſon within 
the St. of E. 3. is not, the St. of the x3. of the Q, which made it 
Treaſon during her Life ; another expreſs Judgmt. inthe ſame Caſe 
to the ſame pargete And is not the Judgmt. of the Parliamt. as it 
; Yreme Court of the Nation, of more Authority than any 
Judgimt. in Weſtm. Hall, and much more than any Judgmt. at the 
Ss or Seſſions. Beſides, conſider the Parliamt. which conſiſts 
of all the Nobility, aſſiſted with all the Judges, qnd of the beſt of 
theGentry, and aſſiſted with Lawyers, and none can donbt which 
Judgmt. ought to carry moſt authority with it. Conſider the impu- 
tation-which is laid on the St. of E.3. by ſuch conſtruction a'St. ſec- 
med to be penn'd with all Wiſdom and circumſpetion imaginable, 
out of a ſenſe of what the Subjects had ſuffered by the uncertainty 
of the Law before, and which in all ages hath been applauded for 
the beſt penn'd Act to be found, and which. in all ages hath been 
made the Standard of Treafons; for when out of Flattery, or in 
compliance with the King, Treaſons have been multiplied, out of a 
ſenſe of the miſchief, 'they have afterward ſtill been reſtrained to 
the St. of ZE. 3. and yet by this conſtruction, that St. is made guil- 
ty of an abſurd tautologie ; for if conſpiring to levy War be com- 
pailing the K's death, which by that St. was "Treaſon, it was abſurd 
ES. | ___ after- 
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aſterwards to fay, that actual levying War, ſhould be Trea- 
ſon; becauſe a War cannot be actually levied; without a Con- 
ſpiracy todo it, though there might have been 'a Conſpiracy 
to levy War, and yet not afterwards actually levied : And the 
true Reaſon of the difference, is this: What tends tothe mil- 
chief of the King's Perſon, every one knows; butwhat is Wat, 
is not fo certainly known. Thoſe-who went to: throw down 
Encloſures, did not think it to belevying War, thoughitwere 
ſo; and it would be hard to make their confulting to do ir 
high Treaſon : I do not inſtance in rhis as. a parallel Caſe with 
the matter in queſtion. ; bur only to ſhew, rhat | what is Wat, 
or not War, is not fo eaſily known, as at firſt fight apprehen- 
ded ; and the Makers of this Statute , who'had ſmarted/by 
pretence of levying War, were more ſtrict 'in penning the 
Clauſe of War, than they were in penning the Clauſe'of Coin- 
paſſing, &c. In the time of Hevry the Foutth, 'in the Eatl of 
Northamberland'”s Cafe, it was doubted , whether his riding” 
armed with a Force, for a private Revenge, was.not levyin: 
War? which was a Doubr fo great, that St: was- reſolved in 
Parliament, to be only a Treſpaſs. And if what'is War” is fo 
uncertain , the intention of levying it .is thore uncertain. 
Letany one but remember how natrowly Byague-eſcap'd, but 
for talking of the feaſibleneſs of takingthe Tower, batt 
- Now though I agree, That conſpiring rv depofe or . itnpri- 
ſon the King, is high Treaſon, within the firſt branch of the 
Statute of Edward the Third, becauſe they deſtroy himun his 
, politick Capacity ; it is no manner of- inference to- ſay there- 
tore, conſpirifig ro levy War is high "Treaſon within that Stas 
tute ; becauſe, if the Conſpiracy took - effect, rhe Death-, 'of 
Depoling the King, doth not naturally, much/lels neceſſarily 
follow ; nay, it very rarely hath 'fo 'done:” And let any '6fie 
examine our Hiſtories, it will not be found” to'be' a Conſe 
quence once in forty times 3 whereas if a Conſpiracy to d& 
poſe or impriſon the King, if it take its effe@, he is attually de- 
poſed or impriſoned. e firſt Conſpiracy isretnote ; theilkſt 
3s next the Depoſing'; (a diſtinion of great uſe in outT.aw, 
and in Treaſon, as is to he ſeen in 'my_ Lord Bacos's Elements ;) 
much leſs doth it prove, that rhe Conſequente':of a Deſipht ro 
ſeize the: Guards, 15 to kill, depoſe, or imprifon the King':' For 
time was; when the Kings of E£x#/and were very ſafe, atid tt 
at full liberty without Guards ; and, -to fay/truth, no on& iti> 
ſtance, in our Eng#/h Hiſtories, can be given, That a King hath 
been killed, depoſed, or impriſoned; for watit 'of Guards: 1 
know it hath been pretended, that King Charles the Firſt had 


not went frotn White-hall, if he had had Guards; but that is 


but a Conjecture: And it is'a doubt , whether his departure 
was forcible, or 'voluntary. -- Guards may defend a Prince 
from s- fadden. Attempt , (and ſcarcely fo; for Henry bart 
= 9687 -, H Third, 
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"Third, and #enry the Fourth of France were killed ; the tirſt 
in.the midſtof his Army,: the laſt in the midſt of his Guards) 
but not from the violence of the People ; a Prince is fafe in the 
love of his Subjes, and without it Guards are but of little 
uſe. There were two late Kngs, who did not well know whe- 
ther they were not Priſoners to their own Armies z and Maho- 
met the Fourth, Emperour of the 7arks,was a Priſoner for ſome 
time. to his own Guards, when he thought himſelf at perfe&t 
liberty; ſolittle difference there is between Guards tor a Prince's 
fafety, or his fafe impriſonment. I purpoſely. omit ſpeaking 
to the Caſes ofthe Lord Cobham, and Gray, Hartſon, and Clark, 
becauſe I intend to anſwer them laſt of all, and for the ſame 
reaſon I-ſpeak not of Sir Walter Rawleigh's Caſe, becauſe it was 
the fame withthe other,though the Author cunniogly. Muſters 
them as diſtin Caſes. The Caſe of the Earls of £E. and 
of 'S. is reported ſhort by the Author ; for thejr Inditmenr 
and Fat was for deſigning to take the Queen into their 
Cuſtody; and for that end aſſembled a multitude of armed 
Men, which. is aQtual levying War, and ſo makes nothing 
towards/ proving the Matter in Queſtion, which is a Conſpi- 
racy. to levy War, without actual levying War.. Cardinal + 
Foole's. Caſe-is to as little purpoſe; ' for in: the Book that Car- 
dinal Poole wrote, which was in the 27th. of Henry VII. in 
which, as my Lord Coke ſays, 3 1n/tzt. fol. x4. from whence 
the Author had the Caſe, there was this paſſage, /» Anglia 
nunc./patſum eff: hoc ſemen, -ut vix 4 Turcico internoſct queat, 
 idque authoritate -unius coaluit; And in the precedent part of 
the Letter names theKing ; and though more Treaſons in the 
Inditment than one are mixt together, yet the Indictment 
did then,as it hath of late, conclude contra formam Stat. which 
may -be interpreted, All,or any Statutes, precedent to that 
Fact enacting, Treaſon: And if the Author will look back, he 
will find it enacted by the 2624. of Herry VIII. cap. 13. That 
to. publiſh that the King was an Heretick, Schiſmatick, or 
an'Infidel, was: High Treaſon ; and I would fain know, whe- 
ther the above paſſage, is not a good proof of publiſhing that 
the King was an Infidel, andſo it was Treaſon within the above 
Statute: But. nothing can be inferred from an Indictment 
neyer pleaded, unto, as was Poole's. The Caſe of Dr. Story is 
as: little to the purpoſe, who, as Cambden ſays, was to have 
been charged with conſulting with one : Preftall, a Man' ad- 
dicted to Magical: Illuſions againſt the Queen's Life, and al- 
ways curſing her in his Graces, and for having conſpired the 
defirudtion of Her, and of the King; of Scors, and ſhewed the 
Duke. of A/va's Secretary the way to invade England, to which 
Inditment he would not plead, and therefore was condemnied': 
There is no doubt but the) Inditment againſt Szory was 
legal, and ſtanding mute, be was legally condemned 5 but 
| | | whether 
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whether his accuſation was only perſwading the Duke of 4lvi 
to invade Ergland does not appear; nay, the contrary appears 
by Cambden, and my Lord. Coke quotes the; Caſe, to prove 
Story being born a Subject, was not an Enemy, but a Traitor; 
beſides, it muſt be remembred, that at that time there were 
Acts of Hoſtility between the Queen and the Duke of Ava, 
and fo Story may well be guilty of Treaſen, by the Clauſe-in 
the Star. E. 3- of adhering to the Queen's Enemies; and in 
the expoſition of that"Clauſe doth my Lord Coke cite S?ory's 
Caſe, asf he had been attainted on that Clauſe : And though 
the- Author quotes my Lord Der ; yet the Caſe: was pur to the 
Judges, otherwiſe than the Author relates ; for he ſays, If a 
Subje&t beyond Sea invite a Prince to invade the Realm, and 
no Invaſion follow, what Offence that is; and if the Practice 
be for the death of the Prince, what Offence this is ; and/how, 
and where it ſhall be tryed ; and thefe Offences, ſfaysthe Book, 
were held by the Juſtices to be High Treaſon ; for that an 
Invaſion with great Power cannot be, but that it will tend to 
the deſtruction or peril of the Prince ; but it is plain, that if 
the Judges did deliver that as the reaſon of their Judgment; 
they needed not have done it, for that Szory's Accuſation 
without that reaſon was High Treaſon, within the firſt Branch 
of the Szat. of Ed. 3. it being for compaſſing the: Queen's 
Death, and- was:ſo put to, the Judges: And it is- plain, not- 
"withſtanding the report of that Book, the Judges did not give 
that reaſon -tor their reſolution ; or if they did, there was little 
credit given to it,. for in 4pri/ following, as the Author ſays, 
it was enacted, That the intention of levying War ſhould be 
High Treaſon, during the Queen's Life, which was veryabſurd, 
if the opinion of the Judges was ſuch as reported; or if 
it were: ſuch; and it were believed, it had been. proper ra- 
ther to have declared, That the intention of levying War was 
High Treaſon, within the firſt Branch of Edward III. Andiitis 
plain, If the: ;Opinion of: the Judges in Szory's ' Caſe. was ſuch 
25 reported, it gained no credit with my Lord Coke, who takes 
notice of that Caſe; and yet exprelly ſays, that a bare Con- 
ſpiracy.to levy War is not Treaſon within the Szar. of Ed. 3, 
artd takes notice of the x 3th; of the Queen, which fays he is. 
Expired. . The Caſe of | Coleman is well remembred to. be 
for Conſpiring to take away the King's Lite by, other fort of, 
ways than levying War; and to fay.. Truth, there was ſuch 
Proofs and Sufpicions of the thing confirmed, by what after 
happened, that-the Author, if but-in{enderneſs to his Party, 
ought to. have ſpared that Caſe. As for:Bai/hal's Caſe, I did 
not think it worth my time-to look the record of itz. I find the 
Author hath it out of a Paper; called, Animadverſions upon the 
Lord Ruſlel's Speech; and that Author: hath it. out of Dr. Na/- 
ſon's Collections; and ta fay Truth, the ſtyle of that hy his 
< | Paper 
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Paper are fo alike; that they ſeem to be writ by the ſame Hand. 
Frhink the Author (might have fitted hinffelf with a Caſe out 
of Baker's Chronicle, as /nuch to the purpoſe, and of as good 
Avthoriry as this, where oneWa{ker faid, He would make his 
Son Heir to the Crown, meaning his Houſe, whoſe Sign was 
the Crown, and it was adjudged Treafon, and Water hang 'd 
for it ; a Caſe 1 as much believeto have happened, as the Au- 
thor's. The truth is, the Caſe is not put likea Lawyer: If he had 
ſaid, That the prittle prattle between Balſhal and the Plow- 
man, had ' been adjudged Evidence of an intention to levy 
War; and that ſuch intention of levying War had been in 
that Caſe adjudged Treaſon, ' he had faid ſomething to 
the purpoſe ; - but to tell an idle ſtory, and fay, That that 
talk was adjudged Treaſon; iftrue, would carry no Authority 
with it: I would fain know what part of it is Treaſon; Was it 
Balfpal's. troubling a Man at Plow with idle talk, or telling 
the Plowman a lye, or adviſing him to go to. K, R. who was 
it another Wofld, which was as much as bid the Plowman 
hang himſelf, in order to go to R.2.1and fo fold him a bargain? 
I cannot indeed fee againſt which Branch of the Statute of 
Edward the Third the exprefiions were offences. - Sir Fear 
Yane's Caſe was adviſirig a War, which followed, and ad- 
viſing it while 'on Foot; and beſides it was expreſly proved, 
as TI have heard, that he adviſed the excluding the Family of 
the Srerarres frem the 'Crown.- The Caſe of Confable, and 
al the other Caſes are to the faine:/purpsſe; breatiſe,: as the 
Author ſays, and fo was the reaſon 'of ' them, they diretly 
tended to depoſe the Queen, as affirming Edward the Sixth 
was alive, and pointing to fuch an one, as my Lord Coke ſays ; 
which being accompanied with other Circumſtances; was 
g60d Evidence of his intention to depoſe the Queen : And 
even that Caſe may anſwer Balſbs//s Caſe, in affieming 
Richard the Second to be alive; for then ZZeyry the Fourth 
wis not rightful King: But I am fare neither prove an in- 
tention to levy 'Warto'be High Treaſon ;- but @ repetition of a 
number of Caſes makes'@ Mutter, and a Noiſe. It is irange, 
that the Author ſhould ite7, ws, 5 Caſe,as aCaſe for him; 
whereas it is againſt the expreſs Authority of my Lord Cote, 
who quotes Thyogmortor's Caſe for his Opinion, That confpiring 
tolevy Waris for High Treaſon ; and'the expreſs Authority of 
my Lord Dyer, who' reports that Caſe, and gives the reaſon, 


That 7hro$m67:05 Wes guilty of Treaſon; becauſe" Yar, with 


whom he'wis eoricertied; 'aQuually. levyed Wat.” If A adviſe 
# to'kill'&/ who 'does'ﬆ; It is Murther in both 2 if -# doth it 
rot; it is not Murther ;-yet 4 is equally guilty of the Con- 
ſalt: "the Author would do well 'to thew the reafon of rhe 
difference between this Caſe, and whet- he puts, - It is ſtrange 
the: Aurhor ſhould fay, Owen's Caſe' was only for diflwading 
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People from their Fidelity; whereas he fays himfelf, his Crime 
was his ſaying the King might be killed, and it was no Mur- 
ther: - Are the Caſes of Burton, the Duke: of Norfoth, Spar- 
hawkes, water, Heber, or Crohagan to the: purpoſe? whe 
rhe Anthor confeſſes, their Crimes were denying the King's 
Title to the Crown, and endeavouring to ſettle it of another. 
Head, which are dire Evidences of an Intention to depoſe 
the King: ; which noneever yet denyed tobe Treaſon, though 
the Anthor miſtakes ; for Burton was indicted on the I: - 
end it was for conſpiring to pull down Encloſures ; the 
of Norfolk was indifted tor conſpiring the Death of the Qubin, 
and, adhering to 'Herris the ' Stof, and others' the Qui 
Enemies; and for that purpoſe 'is the Duke's Caſe ci ted, 
in my Lord Dier, and my Lord Cote: In Sir, Aſbtor's 
Cafe, nothing but: the Indictment” appears, 'and it doth not 
appear” thar any Jadgment was given of that Indiftment, 
and if there were, it is plain, his Crime was endeavouring 
to ſet up the! Duke of Tor#, who had right to the-Crown, 
and depoſe* Herry the Sixth. The: Offence of Germain and 
Taylor, 4f they were two Perſons (but Taylor ſeems to' me 
to be*the addition of Germain) was for endeayouring to De- 
poſe Edvard the Fourth, and compaſling his' Death; what 
the Evidence againſt him was, doth not appeat. 'Burert's /In- 
ditaient- was tor compaſſing, the King's andhis* Eldeſt Son's 
Death, "by:Witcheraft arid Necrommricy ;/ 4nd it adds likewiſe, 
That” ke endeavoured" to fiir up War, by feattering Ballads ; 
where'the ſcatteritig . Ballads is 'rather an Overt-adt of his in- 
rention to levy War; "than his intention to levy War an Overt- 
at of its cornpaſſing theDeath of the King, or the Death of his 

Son:C ollinghourn 's:Cafe was for comnpaſling Richard the Third's 

Death'; "ad -adherivg 40 th&'Farl 'of  Rithwbad, and other 

Fraitors ; and ſeiffe?ing' Ballads fo t10ve 'a- lafurreQtion. 

"The 'Viſeount Stafford's' Caſs was Tor- —_—_ the King's 

Death,” ard the ' Evidence vas of Conſults tending thuta 


and the Authority of'that Caſe-puphit' th - es ſpared;/for 
the ſamereafon thar fm ruray ſe:oug ft" tiot {to haverlgen 
mentiohtd. ' The Leg __ Groot es's [ndiment hath been 


queſti6fted, and was qui e/ ug/appeats' by:his 
*Trail;i*fieenſed A teang an if thoſ*n-* Feds Ca- 
Nody- Te eng Los np mie: mw = tad _— 
fucky 10ns, NE1 1,” rior Tine, 
OI LEP herRing Rive anfuered 31 Ard thouph-rhic 
Aahbr fy the! 4rd elem nd advidaithets tods the 
bike 7*yer There Was nb-prete of Proof! that he did or advi- 
JdWltts fo to d8 off any other #eevant;! thihto'defetid him 
Sn& Atnſelves?"* is 2 electing Overvact of art interition 
4s" hs hunt fr orga apron try of which 
SEP! k Ratieh never. ot' any other tire , 
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conſtrued High Treaſon : Biit how: vain. is the Author to 
quote the Proceedings in that Trial, to juſtifie the Proceedings 
49. the Lord 'Ruffe/'s Trial, when two of the Judges were the 
ſame which fate. on both Trials. What rhe -Inditmenr a- 


before. , Bur: it; were: highTreaſon-: within rthe Starnce, of 

Eongrd the; Fhirdy.itis withinithe-Qlauſe.of levying:War, and 

not, the Clauſe of epmpaongths Kiog Death -;To what par- | 
ES | 


 peſſe-was it to find fault with; Rouſe's Idi ment, > Wasngt he 


tried the. day alter tho Lond: Ruſſel, was/aried;by the fame 
_  Jutlges 2: And;1 dare fay.,;the\ Author, death, not think-Rouſe 
guilty: of high Treaſon ; Rov/e.and Lajghwere only; trighing - 
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- one 
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AJudge cught not. to ſtrike a Man ; but'na Man'faid, That if 
aſhulted, he might not fight in his own deferice, which he 
 cerrainly. may. juſtifie, It is one thing'for a Judge to ſtrike by 
way of puniſhment, which he ought to leave to his Officers; 
another thing to ſtrike in his defence.” ' And now is the Au- 
thorinthe repeating ſtrain of his Inferences ;andT muſt leaveir 
to.the Reader to judge;whether what he here or elſewhere hath 
fid, overthrows the diſtinction between anaQual ſeizing, and 
an agreement to feizethe Guards: I.am ſure his cloſing Rea- 
Jon., that, both have a tendency to the-thing intended; edifies 
httle. TheKing cannot live, unleſs he eats ; he cannot eat; 
Without having his Meat dreſt; he cahnot havehis meat dreſt 
without a Cook ; ergo he that kills the King's Cook ftarves the 
King, and is guilty of high-Treaſon. Ir is very odd for the 
Author to think-he can eyadethe ObjeCtion, that Words were 


time, by a ſaying, That that Statute was a Complement to a 
new-Crown'd head; what can he fay to the Staturesof Zer.8. 


"I - aw” 


been many years on their Heads ? | And why ſhould” he fay, 


"277 os: 


That-thoſe Statutes, as to words, wee affirmative 6f the Ole 


on,view ot moſt. of the, Caſes cited by the Authot, - adjudged, 


3H 


lieve Plunkety guilty of the pretended Crime he died for ; but 
it was to jk the World believe, that Juſtice was impartially 


ears 
ote- 


was for the proſecuting the Lord Viſcount Sz 
fuffered death. for. compaſſing the Death of the then Pro- 
teſtant Poſſeflor of the Crown.; the then preſumptive Heir of 
the Crown, was atthat time eclips'd ; but having recovered his 
Pawer, and, as the Lord Zo/es obſerved in his Letter to Mon- 
ſieur Pau Benningbam, BoYErning all at /h;te-hall:- Some few 
years aſterwatds the Lord Rufſe//was brought to the Block, 
upon. pretence of the Treaſons mentioned by the Author. The 
Gale of the Lords Gray, Cobham, and Raleigh, was this: They 
were all zealous for the Proteſtant Religion, and affectionate 
to the Perſon, and the Service of the then reigning Queen ; 
both which they thought in danger, as long as there was ex: 
tion or probability of a Papiſt's coming to the Crown, 
which would be as long as the Queen of Scozs lived; and con- 
tinued to, profeſs the Popiſh Region : They well enough 
knew, that if theblow was ſtruck, the Law would be of the 
{ide of the Aſfaſſines : They had ſeen many deſigns upon the 
Perſon of the Queen upon; that encouragement ; they ſaw a 
Storm coming from air, which fell out in 88.” and Prote- 
ſtant Subjeats were not fafe in aſſiſting, and had no encourage- 
{ft their Proteſtant Princeſs, as _ there was 
t.be in danger of their being puntthed by a Po- 


ment to. afli 


fear they, migh 
pith Succelſor ; for which reaſon they were of > xo Thar 
the Popith Succeflor, might not only be excluded, 'but might 
and oughe 9 be (the Law being of their fide,) removed out of 


the World, which was donein 1587 3 for which' when Davz- 
fe ioned in the. Star-Chamber , the Lortl Grey wis 


4ioſt his being puniſhed, and would have had jm rewarded, 
or,which he gave his [Reaſons in a very eloquent Speech , re- 
membred by. Cambden. This, as it had reaſon, provok'd'her 
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Son, who, was to be, and was the Succeſſor to the Crown : 
Some time alter, the Farl of £/tx having loſt that Favour 
bih he thought he deſerved at Court# as it isna- - 

ook himſelf to.the Suvceſley ;- and thongh it was coh- 

cealed for ſome time, he became a great Favourite to RK. James 
the Eirlt... The L. Cobham and Raleigh were profeſt Enemies 
ra.the.Earl,of Z/ex, who. gave them 4 greater advantage over 


tym, than 4bey. could have hoped for.by breaking out into an 
az of open Rebellion. ;: for which they took care he thould not 


xe. His,Death was much regretted by K. Fqmes, though 
he durſt not take notice of it to the Queen. The Queen dying, 
thoſe, three: Perſons had reafon to fear ' puniſhment from the 
King ; and therefore would have'hatl (if they could” have pre- * 
vailed) the King admitted on Articles ; but being hot able to 
carry that point, the Lord. Cobham and Raleigh thought to 
have made their peace, by meeting the King on his Journey, 
congratularing, his Succeſſion to the Crown, and offering him ' 
their Service, but were not. permitted to come to/him, and-had 
Word ſent them, They, might ſpare their labour, which preſa- ' 
ged- no good to them. . The King catneto London in May, and 
in -Fuly tollowing was the ' pretended Plot diſcoyered ; and in 
November following, the pretended Delinquents were tryed at 
Wincheſter, together with Watſon and Clark : Their Accuſa- 
tions were in general, firſt to ſet the Crown on the Lady Ara-- 
bella's Head, and to ſeize the King. Secondly, to have a Tole- 
ration of Religion. Thirdly, to proctte Aid arid Afſiſtence from 
foreign Princes. Fourthly, to turn out of Court 'ſach as they 
liſliked, and place themſelves in Offices. Of theſe the firſt Ar- 
ticle is Treaſon ; what Cos the reſt are, is doubtful ; what 
of them was proved againſt the Lords' Cobham and Gray, Wat- 
| ſon and Clark, or how, their Tryals were managed, doth not 
appear: But Sir Walrer , Ralei h's Tryal does appear, and is 
much like the L.RuſſeF's; and therefore of ſome Circumſtances 
of it, I think, it is fir to take/notice. Inſtead of Conſults, &c. 
inthe L. Ruſe/'s Tryal, thecant-Words of the ſurprizing the Bie, 
and the Main, were made. uſe of in Sir Walter's, interpretable 
as the Council thought fit; at leaſt it was aſtoniſhing to the 
Jury,which wasall that was deſign'd by theCouncil,and fatal to 
the Priſoners. I have no mind torun through all theramble 6f 
Sir i. Ralcigh's Tryal, asit is printed before his Hiſtory of the 
World, becauſe the parallel is too exact, and ſticks too cloſe to 
the Memory of Perſons gone; only Twill fay,That if Sir Walter 
Raleigh was guilty of the things he was accuſed of by the Wit- 
neſles, though the Accufation did not amount to a legal Proof, 
it was high Treaſon ; but if the L. Ruſſel was guilty of the 
things ze was accuſed of, - he was not guilty of high Treaſon, 
Bur yet, 1 think, it is fit to take notice of ſome extraordinary 
things in Sir ves Iryal, parece that when the Priſo- 
* | ; fer 


. © Fs Death was 


rea; he! 
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nourably, of the King to a Frenchman, and'had rejoiced at the 
Earl of Eſex his Death, both which' he denied. Now whythe 
Author quotes this Caſe as a Cafe for him, I cannot imagine; 
neither the Fact, Accuſation, or Reſolution of it, in any point 
coming upto his purpoſe ; for Sir Walter and' the reft were acs 
cuſed of.the Main, which was the deſtroying the King and his 
Cubbs, and ſetting up the Lady Arabe//ator Queen, or at leaft 
for deſigning, to impriſon the KIN, till he yielded to'their De- 
mands; and therefore what occafion was there for ſuch a Re- 
ſolution of the Judges, as is pretended; that confpiring to levy 
War was high Treaſon within the Statute of £4. 3. Nor can 1 
find in any Book, nor do I believe thete was any ſuch Refolyu- 
tion-: My-L.Coke indeed fays, inthat Caſe it was reſolved, That 
2 deſign to impriſon the King was high Treafon; but in the 
ſame breath ſays, that a Confpiracy,to levy War, is not Trea- 
ſon. But if the Author intends to vindicgte the late Govern- 

| 4 ment, 
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ment; by. ſhewing/thatin former; as: welt as; in later- times, 
; there havebeen found Perſons of the:long Robe; who: have: by: 
4rregulsr mieansbronght their fellow-Subjedts to the Block, ups 
om whomaheir Ptinces:fromned,- 'I agree;.he hath pick'd out; 
aweryiparallel Caſe 3ibut T-am ure; inſtead of: vindicating: he! 
caſts:a;foproach on the late: Government , .in- which: the Caſe: 
in queſtion, -and:the;former Government; in- which the Caſe. 
cited watt yed:; for\not/to.mention>all. that i might. be exce- 
pred tog:im the: Tryal of che :Caſe cited;. I would- know' by: 
what Iaw!is the Depoſition of a. Perfor>-who:might be.broughr 
faceteyfact tothe Priſoner; read tas(Evidences: Iiwould know: by 
what Lawit'is forbidden;;that the: Abcuſer ſhould be: brought” 
face'to facett che accuftdy/I:wonld know by what Law: Brookes's 
Depoſitior. of whit ths '1:« Cobhate rold' him of (Raleigh, was 
Evidence againſt: Rulezgh gt I would know: by:what: Law the 
ſtory - Dykri told oHwhat: an unknown Man faid:-to. him at 
__ Z$60n10fi Don Raleight,; 'was\ Evidence againſt: Raleigh ;1;:T 
world know: by! what: Statuteithe: Statutescoff thei 25th.,of 
Eairdthe'Third;andythiof 'Elwardsthe: Sixth, are repealed} 
'Dhe [Trial wes: ſo! very! irregular: throughout;; that-F would 
willingly: believe it: was not ſo as: itds related; but if: it were 
ſo;: Ii amiſarenone:can>defend-it::; And-evenfor: that: reaſon, if 
any fuchireſolution: was! inthe Caſe;; as'18: cited; 'T' am fure:1t 
ought to-carty/no crodit/withit; amb. there is no:reafon to bes 
lieve\ there was'atiy fach Reſalution; there being no; occaſion: 
for it; theiqueſtwon:being-only Fact, which: Sir:Walter denyed: 
The Cirevniſtancesof his: Trial;! in-wthiclicthe Court, always 
eve>matedt the Priſoner, | were: ſorriewhat like the L.Rufſel's, he 
eomplained'of' the lufage of the'King's, Counſel, as welt as 
the Lord: Rufſe!,. and'-both. Had neafon. fo to: dog Hear-ſay 
was! admivted. to: be given-in Evidence againſt both; all 
either of them: fait} for themſelves, ttiough: very: material; was 
flighted 5 the one was/puv in: Mind at: his. Fryal-of thei Death 
of the: Earl of Eſſex; as the other: was of ther Death of the 
Viſcount: Srafford;; bother: in:theiv dying Speeches vindicated 
themſetves of thoſe Aſperſions;: the Principal: Witneſles in both ' 
Caſts had; before 'the 'Fryals, affipmed' they: knew nothing 
apairtft them; they: were both accuſedwmitihavitg heard what 
other. Perfons had ſaid im-them Company, and:had: not-diſco+ 
vened: ,) they ww the-fame. Antwer; thab they: could not 
help other Mens alle, I thank iris plains, at:this day, that:of 
Sir Walter Ralcigh's.is thought:afhuma Plov, what the L.Ruſſel's 
s thought, let the Author fay; I am loth to enumerate all, 
- but if any Perſon will give himſelf the trouble of reading, and 
comparing the Tryal of the L. Rufſe/ with thit of Sir alter. 
Raleigh's, they will find them exatly parallel in a number 
of other Particulars. Ad now aftet altthe Muſter of Caſes, the 
Author hath (to little purpoſe) raked together; þe __ 
thow 
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ſhow meone Caſe,' wherethe Accuſation and Proofwas agreed: 
tobe no more than a Conſpiracy to'levy ['War, or-rebel; that: 
- ſuch Conſpiracy: was adjudged :Treaſon;: within: the Statute; 
of Edward TI: till within: theſe few years. : In the!next- place, 
let any Man ſhew.meany'Opinion or Reſolution ih dny:priated: 
Book of Authority;till of late:years, (except the above Opinion 
Treaſon within the ;Srat; of Edward HL: And now Trappeal to: 
alt: Mankind; whether. it:be not a full Anfwer to all the Cafes: 
the Author hath-cited,/except' Plunket's, and the Caſes of later: 
Fimes.' | Thatthere neceded-ho-fuch Opinion of the Judges, as: 
the Enditments:ard 


Jo 


and yet Conſpiracy to! 


tevy-- War, Words, if he 
means any thing,(for there is no doubt but the Inditmment con- 
tained Treaſon; :it being toiKilland Depoſe the King) -is Trea- 
with the Szar.of Edward IE: let him ſhew me if hecan;-if that 
Statute will bear that ConftruQtion. - - That that Statute which 
hath been always ſo highly commended 1n: all Ages, :and.even 
by-ſubſequent [Acts of Parhaments, and: which-my L: Coke.calls a 
bleſſed Act;is not guilty. of the abſurdeſt Tautology imaginable; 
And now T own; that if the preſent. Judges intend to follow the 
tract of ſome!of. their Predeceſlors in:their extravagant Judgs 
ments,” 'they-ought in prudence to corre :the licentiouſnelg-of 
- the Author s New Obſervator, in' his Remarks; but if they.re- 
ſolve to judge aright, as I:do-not doubt but that they, do, and 
much good, 'Ido not. doubt,- it: will: do:them ſo'to: doi;' then 
Ethink they are-not at all concerned in what he hath: writtes, 
or ſhall write any Remarksupon. [Oo 


